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PREFACE 


nn a 


Since publication of the first edition of this Manual we have received some excellent suggestions 
from both operational officers and trainers for improving both the content and presentation style. 
These improvements have been incorporated, where appropriate, but we are not complacent to 
the fact that the Manual can be further developed. Together with Blackstone Press, we constantly 
seek feedback for this development to continue. 


As always with the law there have been continuous changes to primary and secondary legislation 
and a considerable number of case decisions which have impacted on how the police and other 
criminal justice practitioners conduct their criminal investigations. 


By far the most significant legislative intervention in the criminal justice process has been the 
Crime and Disorder Act 1998. This Act is part of the government’s manifesto to be “Tough on 
crime, tough on the causes of crime’. Although commencement of the majority of the Act is not 
expected until sometime in 2000, a number of the provisions, especially those which apply to 
youth offending, are subject to 18 month pilot studies by a number of police forces. Consequently, 
the main provisions of the Act have been included in the Manual and are contained in two new 
chapters: Youth Justice and Youth Crime and Disorder. 


As the Blackstone’s Police Manual series are designed for use by all police officers, to ensure their 
adequacy as a legal reference the Evidence and Procedure Manual has been extended to include a 
separate chapter relating solely to Bail (Chapter 5) and a new chapter on Sentencing (Chapter 9). 


Similarly to the first edition, the Manual is fully indexed and cross-referenced and in an effort to 
assist practitioners in their workplace includes a number of relevant appendices: The Code for 
Crown Prosecutors; CPS National Casework Guidelines: Visual Identification; Codes of Practice 
im elation to Disclosure; PACE Codes of Practice — Code C (Detention, Treatment and 
Questioning); Code D (Identification) and Code E (Tape Recording of Interviews). A new 


addition to the appendices has been the inclusion of a number of PACE related flow charts. 


For police officers intending to sit the police ee ee tg for sergeant and 
a = = (OSPRE), if the law is not in the atest edition of the manual it 1 not in the 
inspector pan his second edition readers will find that in certain chapters a continuous vertical 
pounne ote i dawn the left-hand mangin of the text. The test so marked denotes that this 
on eau wil not be tested in the OSPRE examinations, ies n 1$ net i the syllabus 
part of the ! i 


This applies to: Chapter 1 (Sources of Law); Chapter 2 (The Cours); Chapter 3 (Parnes im 
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Criminal Cases); Chapter 7 (Youth Justice); Chapter 8 (Youth Crime and Disorder — with the 
exception of ‘Removal of Truants to Designated Premises, etc.); and Chapter 9 (Sentencing — 
with the exception of ‘Release of Short-term Prisoners Subject to Home Curfew’). 


While every care has been taken to ensure the accuracy of the contents of this Manual, neither 


the authors nor the publishers can accept any responsibility for any actions taken, or not taken, 
on the basis of the information contained in this Manual. 
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CHAPTER ONE 


1.1 


1.2 


SOURCES OF LAW 


Introduction 


As with most branches of the law in England and Wales, the sources of criminal law are 
found partly in common law and partly in statute law. 


Common Law 


Common law originated from the customs of the early communities, which were unified 
and developed in the Royal Courts during the three centuries following the Norman 
Conquest. 


There is no authoritative text of the common law (although Srephen’s Digest is one of 
the most often cited) and, as a whole, its sources lie in the principles of the law declared 
by the judges in the course of deciding particular cases. It should be noted thar the 
common law can only be declared authoritatively by the judge(s) of the superior courts 
(i.e. from the High Court) and then only to the extent that it is necessary to do so for 
the purpose of deciding a particular case. For this reason, the development of the 
common law has always been dependent upon the incidence of cases arising for 
decision, and the particular facts of those cases. 


Those decisions are the authoritanve sources of certain offences and powers, in exactly 
the same way as an Act (such as the Theft Act 1968) and will be relevant irrespecuve 
of how ancient the case is — if anything, the older a case authority is, the more 
persuasive it is, having stood the test of time. A good example of this would be the 
decision in Doodeward v Spence (1907) 6 CLR 406 where it was beld that a buman body 
could not be ‘property’ for the purposes of theft (see Crime, chapter 12), Rev 1ewiIng 
this decision in 1998, Lord Justice Rose said that he was reluctant te interfere with a 
decision which had stood the test of time for so long and left the issue for Parlkament 

anon to eertain offences which erginare in the comman law: ee nywrder. thes. 
robbery and arson, previse detimiions were cvolwed because the severity of the 
rendered this necessary. As most were punishable by death. the burden ni 
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proof on the prosecution (as to which see chapter 11) was also very high — and has 
remained so ever since. Other offences of similar origin, however, e.g. conspiracy and 
attempts to commit crime, are notable for the lack of precision in their formulation (see 
Crime, chapter 3), and are still being used to bring new sets of facts within the ambit 
of the criminal law, as in the decisions of Shaw v DPP [1962] AC 220 and Knuller 
(Publishing, Printing and Promotions) Ltd v DPP [1973] AC 435 on conspiracy to corrupt 
public morals. 


Legislation 


Statutes, in the form of Acts of Parliament, have always been regarded as supplementary 
to the common law. It is true that the major part of criminal law and procedure is now 
in statutory form, but it is equally true that the principles of common law, notably in 
relation to criminal liability generally, homicide and the rules of evidence and procedure 
at a criminal trial, have not lessened in importance. 


Statutes are enacted by Parliament and it is the duty of the court, as and when the 
occasion arises, to interpret and give effect to the intention of Parliament as expressed 
in the words of the statute. The courts have the same task in relation to delegated 
legislation, i.e. in the form of Orders in Council, statutory instruments and bye-laws 
made by Ministers, heads of Government Departments, local authorities and other 
bodies under powers delegated to them by Parliament. In looking at the intentions of 
Parliament, the courts may now consider the content of any debates within either House 
as reported in Hansard (Pepper v Hart [1993] AC 593). 


The only distinction, for practical purposes, between statutes and delegated legislation 
is that, while the validity of the former cannot be questioned in a court, the latter are 
valid only within the limits of the powers conferred by the enabling statute, and in the 
case of bye-laws they must also be reasonable. Consequently, the courts have the power, 
though rarely exercised, to hold that delegated legislation is invalid because the terms 
of the statute under which it is made have not been complied with. 


A statute is construed so far as possible in conformity with the common law, because 
of the presumption against the alteration of general common law principles. Where the 
two cannot be reconciled, the statute prevails. 


The Interpretation Act 1978 (which is the main authority for interpreting the effect of 
statutes), s. 18 provides: 


Where an act or omission constitutes an offence under two or more Acts, or both under an Act and at 
common law, the offender shall, unless the contrary intention appears, be liable to be prosecuted and 
punished under either or any of those Acts or at common law, but shall not be liable to be punished 
more than once for the same offence. 


Judicial Precedents 


The decision in a criminal trial as to the guilt or innocence of the defendant is a matter 
for the jury (or the magistrate(s); see chapter 2) although this decision will only be left 
to them when the trial judge is satisfied that a verdict of guilty would be proper in law 
on the facts, and that there is evidence which, if believed, would justify such a verdict. 
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Juries deente questions af faery judges denie questi of law (and, oantuangly 
magistrates decide both fact and law), see para. 2.6.2. 

Matters of law are solely for the judge who frequently has to role on these during tee 
course of a trial, Ulumately, the judge directs the jury an the law in surmming up In a 


trial by Jury these rulings and direcnons alone are umportant in the developmen: and 
illustration of the law. 


The Courts and Decided Cases 


The system of courts in England and Wales is a hierarchy, the various courts bang 
related to one another as superior and inferior. An inferior court is generally beund by 
the decision and directions of a superior court. For example, judges of the Divisional 
Court and Crown Courts are bound by the decisions of the Court af Appeal. The 
Appeal Court is in turn bound by the decisions of the House of Lords, which is also 
bound — to an extent — by decisions of the European Court of Justice. It should he 
noted that, although the Crown Court is superior to a magistrates’ court and enjoys 
wider powers (see para. 2.10), it is still a ‘lower’ court and its decisions are not 
generally binding on other courts. 


When it is said that a decision is binding, or more fully, a binding and authoritative 
precedent, what is meant is that the principle of law on which the decision was based, or 
the reason for the decision, is binding. This principle of the law is known as the rane 
decidendi of the case. An example of this would be the decision that, once the 
prosecution have proved that a defendant was carrying a weapon that is ‘offensive’ per 
se, there is no need to prove any intention to use that weapon offensively (Ohlsen v 
Hylton [1975] 1 WLR 724). (For the law on weapons generally, see General Police 
Duties, chapter 6.) 


The ratio decidendi consists only of the principle(s) of law essential to a decision. A judge. 
or court as a whole, may sometimes go beyond the facts of a particular case and give an 
opinion on some connected matter, which is intended to be of guidance in future cases. 
Such an opinion is known as an obiter dictum, and may be persuasive, but not binding. 
on other courts in a future case. Such obiter dicta are often made where an important 
point has arisen from the arguments in an appeal case but that point has not been 
directly raised by the defendant. 


In some cases, particularly those which go to the House of Lords, the dissenting 
judgment — that is, the speech of a judge who does not agree with his/her fellow judges 
on the bench — can also be very instructive and it is not uncommon for those judgments 
to become law through Acts of Parliament at a later date (see, for example, Lord 
Mustill’s speech in the ‘Spanner trial’ involving sado-masochism (R v Brown [1903] 2 


All ER 75, at 101)). 


Where a case decision becomes authoritative or binding, it is a ‘reported’ (see para. 
1.4.2) or ‘decided’ case. Such cases are often referred to as stated cases, a desenpren 
which is inaccurate and also misleading as stated cases are a very specific form of appeal 
to the Queen’s Bench Divisional Court (see chapter 2). 


In addition to the above, the Human Rights Act 1948 wall have considersive impirce 
a pad 

trons for the criminal law lhe government has announeed that the provistans of the 
1008 Act will be enacted on 2 October 2000. The dumesuc law of Begiand and Wales 


§ 


1.4.2 


SOURCES OF LAW 


will need to take account of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms and case decisions emanating from the European 
Court of Human Rights. These matters will be concerned with the inclusion of the 
substantive rights within the Convention: 


the right to life (Article 2); 

freedom from torture (Article 3); 

freedom from slavery (Article 4); 

freedom from arbitrary arrest and detention (Article 5); 
the right to a fair trial (Article 6); 

freedom from retrospective penalties (Article 7); 

the right to respect for privacy and family life (Article 8); 
freedom of thought, conscience and religion (Article 9); 
right to free speech (Article 10); 

freedom of assembly and association (Article 11); 

the right to marry and found a family (Article 12); 
freedom from discrimination (Article 14); 

restriction on the political activities of aliens (Article 16); 
prohibition of abuse of rights (Article 17) 3 

limitation on use of restrictions on rights (Article 18); 
the right to peaceful enjoyment of property (First Protocol, Article 1); 
the right to education (First Protocol, Article 2); 


the right to free elections (First Protocol, Article 3). 


The European Convention for the Protection of Human Rights and Fundamental 
Freedoms has been in existence since 1950 and is ratified by over 40 countries within 
Europe. The United Kingdom, although one of the earlier members to ratify the 
Convention, considered sufficient safeguards existed within the common law and that 
there was no need to incorporate it into domestic law. 


Law Reports 


The authority of judicial precedents dates from the beginning of modern law reporting 
in the eighteenth cenrury. Until 1865, there were numerous private reports, each series 
published under the name of the reporter, and which are still occasionally referred to 
today. Since 1865, the Incorporated Council of Law Reporting in England and Wales 
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has published the series known as ‘The Law Reports’ These are gied aeqorting ty ihe 
court (e.g. Appeal Court; Queen’s Bench Divisierral Court) in which the case œas heard 
and the year in which the case rs reported jeg Kv Maron [1994] 1 AC TLA p Beye 


[1979] QB 108). 


These reports arë now supplemented by vanous commercial series. of whieh the best 
known are: 


Criminal Appeal Reports (e.g. R v Bray (1988) 88 Cr App R 354); 
e Justice of the Peace Reports (e.g. R v Britzman (1983) 147 JP 531); 
e All England Law Reports (e.g. R v Bryce [1992] 4 All ER 567); 

e Weekly Law Reports (e.g. R v Khan [1996] 3 WLR 162); 

e Criminal Law Review (e.g. Re Deakin [1972] Crim LR 781). 


The examples shown in parenthesis are how cases are usually referenced (cited) in law 
texts. The numbers which follow the date in a reported case are simply the veline, and 

` then the page where the report begins, or the page where the relevant speech of the judge 
can be found. Many important cases can be found in a number of different reports, 
though decisions of the House of Lords are usually to be found in the Appeal Cases 
(AC). 


When researching a legal reference it is worth remembering that many authors in 
criminal law texts refer simply to the surname or family name of the defendant (e.g. 
Deakin) and not ‘R v Deakin’. 


In addition to the above reports, cases are also published in some newspapers, e.g. The 
Times and the Independent. All the reports are made by barristers and may be cited in 
court as and when necessary. 


Other reports of cases which may appear in newspapers for their general news value are 
not ‘reported’ cases and this often causes frustration when trying to look up a particular 
case that has appeared in the press. 


CHAPTER TWO 


2.1 
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Introduction 


The nature of an offence will determine in which court a case is heard. Offences can be 


tried in either the magistrates’ court or the Crown Court. Cases tried in the magistrates” 
court are tried by either a stipendiary magistrate, who is a qualified lawyer, or a panel 
of lay magistrates (see para. 2.8). In the magistrates’ court the magistrates decide on 
questions of law and fact. Cases tried in the Crown Court are presided over by a judge, 
who is a qualified lawyer; he/she decides on any points of law while questions of fact are 
decided by a jury (see para. 2.10). All cases will start with the defendant appearing at 
the magistrates’ court who will either deal with the matter themselves or commit the 
case to the Crown Court for trial or, on occasions, for sentence. 


Which court the accused goes before will depend on the offences charged and the 
seriousness of the offence. The nature of the particular court is also important in terms 
of sentencing. A magistrates’ court can only ever give a maximum aggregate prison 
sentence of 12 months and there are also limits on the size of the fine that can be given. 
The Crown Court has much wider powers of sentencing, which is another factor when 
deciding which of the two courts will deal with the case. 


Categories of Trial 
Offences are categorised in three groups: 


e summary offences 
e indictable offences 
e either way offences. 


Summary Offences 


nees tend to be considered as less ‘serious’ in the eves of the law jalthough 
è vicum’ and can only be med in the magistrares’ wurt, where the 
When an offender i$ charged with several offemers, some uf 


These offe 
not in the eves of th 
penalties are less severe. 
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which go to the Crown Court, these lesser offences are not generally pursued and are 
: cja? 
left on file’. 


Indictable Offences 


These offences are considered to be the more serious offences and must be dealt with 
in the Crown Court whether the person pleads guilty or not. The accused will still first 
appear at the magistrates’ court for preliminary matters (e.g. bail), and the case will then 
be committed to the Crown Court to be heard. 


Either Way Offences 


Offences that fall within this category can be dealt with either in the magistrates’ court 
or the Crown Court. The defendant can elect the trial court. If the defendant elects to 
be tried in the Crown Court, the case is automatically committed to the Crown Court. 
Where the defence ask to be dealt with in the magistrates’ court then it is for the 
magistrates to decide whether this is appropriate. 


The prosecution at this stage are given an opportunity to indicate in which court they 
wish the case to be heard. Much will depend on how complicated the case is in terms 
of facts or law and the seriousness of the offence. The case can be committed to the 
Crown Court either at this stage or, if the magistrates feel they cannot pass a sufficient 
sentence, the case can be committed to the Crown Court for sentence at the end of the 
trial. There are occasions (e.g. criminal damage) that encourage cases to be dealt with 
by the magistrates’ court (where the damage is less than £5,000, if the defendant elects 
to be tried in the magistrates’ court, the case cannot be committed to the Crown Court 
for sentence). 


Jurisdiction to Deal with Offences Summarily 


Section 2 of the Magistrates’? Courts Act 1980 provides that: 


(1) A magistrates’ court for a county, a London commission area or the City of London shall 
have jurisdiction to try all summary offences committed within the county, the London commission 
area or the City (as the case may be). 

(2) Where a person charged with a summary offence appears or is brought before a magistrates’ 
court in answer to a summons issued under paragraph (b) of section 1(2) above, or under a warrant 
issued under that paragraph, the court shall have jurisdiction to try the offence. 

3) A magistrates’ court for a county, a London commission area or the City of London shall 
have jurisdiction as examining justices over any offence committed by a person who appears or is 
brought before the court, whether or not the offence was committed within the county, the London 
commission area or the City (as the case may be). 

(4) Subject to sections 18 to 22 . . . and any other enactment (wherever contained) relating to 
the mode of trial of offences triable either way, a magtstrates’ court shall have jurisdiction to try 
summarily an offence triable either way in any case in which under subsection (3) above tt would 
have jurisdiction as examining justices. 

(5) A magistrates’ court shall, in exercise of its powers under section 24 . . . (summary trial of 
young persons) have jurisdiction to try summarily an indictable offence in any case in which under 
subsection (3) above it would have jurisdiction as examining justices. 

(6) A magistrates’ court for any area by which a person is tried for an offence shall have 
Jurisdiction to try him for any summary offence for which he could be tried by a magistrates’ court for 
any other area. 

(7) Nothing in this section shall affect any jurisdiction over offences conferred on a magistrates” 
court by any enactment not contained in this Act. 
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In other words, s. 2 allows a magistrates’ court which already has jurisdiction regarding 
an offence, to deal with any other summary offence alleged against the defendant. 


Note that s. 1 of the 1980 Act provides: 


(2) A justice of the peace for an area to which this section applies may issue a summons or 
warrant under this section— 


B (b) ifit appears to the justice necessary or expedient, with a view to the better administration of 
Justice, that the person charged should be med jomily with, or in the sand plase as, some orherpersen thnn 1 
charged with an offence, and who is in custody, or ts being or is tò be proceeded agaist, within Dearne 


Jurisdiction to Deal with Offences on Boundaries and Journeys 


Section 3 of the Magistrates’ Courts Act 1980 provides that: 


C 1) Where an offence has been committed on the boundary between two or more areas to which 
this section applies, or within 500 yards of such a boundary, or in any harbour, river, arm of the sea 
or other water lying between two or more such areas, the offence may be treated for the purposes of the 
preceding provisions of this Act as having been committed in any of those areas. 

(2) An offence begun in one area to which this section applies and completed in another may be 
treated for the purposes of the preceding provisions of this Act as having been twholly commurted in eter. 

(3) Where an offence has been committed on any person, or on or in respect of any property, in 
or on a vehicle or vessel engaged on any journey or voyage through two or more areas to which this 
section applies, the offence may be treated for the purposes of the preceding provisions of this Act as 
having been committed in any one of those areas; and where the side or any part of a road or any 
water along which the vehicle or vessel passed in the course of the journey or voyage forms the 
boundary between two or more areas to which this section applies, the offence may be treated for the 
purposes of the preceding provisions of this Act as having been committed in any of those areas. 

(4) The areas to which this section applies are any county, any London commission area and the 
City of London. 


Keynote 


Normally an offence takes place where it is completed but, where the special circum- 
stances relating to boundaries and journeys apply, s. 3 extends the jurisdiction. 


The 500 yards distance should be measured in a straight line (or as the crow flies). 


Other useful points concerning s. 3 include: 


e The offence of taking excessive hackney carriage/taxi fares is committed where the 
taking occurred in the jurisdiction, although the journey may have t i 
jurisdiction. 

e A letter posted in one jurisdiction for the purpose of obtaining money by false 
pretences (see Crime, chapter 13), and delivered in another jurisdiction may be 
prosecuted in either. 


© The mere unlawful use of a vehicle such as contravening an operators’ heence | see 
Road Traffic, chapter 13) is not ‘an effenee . . . committed |. . on or in 
of any property in or on a vehicle . . -` for the purposes of + 343) abowe. Seer ik 
3(3) apphes w offences m respect of Proper (such as theft. or damage, see C 
chapters 12 and 14) in or on a vehicle, rime 
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Offences Committed by Juveniles 


Generally offences committed by juveniles are dealt with in the youth court, which is 
part of the magistrates’ court. A juvenile is any person under the age of 18. Apart from 
homicide (see Crime, chapter 5), no other charge against such a person can be heard 
anywhere other than at a youth court. The general principle is that juveniles should be 
tried in the youth court and as a result they are not given the option of electing trial by 
jury. The public do not have access to youth courts and there is also a restriction on 
what the press can publicise about cases involving juveniles. It is for this reason that 
many news stories carry a section which says that the writer or broadcaster has been 
unable to identify the defendant (or others) for ‘legal reasons’. (For the situation 
regarding anonymity of victims of sexual offences, see Crime, chapter 10.) 


However, a juvenile will have his/her case dealt with at the magistrates’? court where 
he/she is: 


e jointly charge with an adult; 
e mistakenly taken by the court to be aged 18 or over; 
e charged with aiding and abetting an adult to commit a crime (or vice versa); 


e charged with a crime which arises out of circumstances which are the same as, or 
connected with those that resulted in a charge against an adult. 


If the adult is committed to the Crown Court then it is for the magistrates to decide 
whether the juvenile should similarly be committed, or whether the case should be dealt 
with in the youth court. 


Keynote 


The position was clarified in R v Uxbridge Youth Court, ex parte H, The Times, 7 April 
1998. H was 17 when arrested and charged. By the time of his first appearance at the 
youth court he had turned 18. It was held, construing s. 29 of the Children and Young 
Persons Act 1963, that proceedings are begun when the defendant first appears before 
the justices and so the youth court did not have jurisdiction under s. 29. Furthermore, 
the youth court did not have jurisdiction to remit H to the adult magistrates’ court for 
sentence. 


Note that s. 47 of the Crime and Disorder Act 1998 addresses this point enabling the 
youth court to deal with a defendant who attains the age of 18 after charge and to remit 
him/her to the magistrates’ court for sentence. 


Limitation on Proceedings 


In the law of England and Wales the general rule is that there is no restriction on the 
time which may elapse between the commission of an offence and the commencement 
of a prosecution for it. However, there are a number of statutory provisions prohibiting 
proceedings once a certain time has elapsed. The relevant provisions are outlined below. 
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Summary Offences 


Section 127 of the Magistrates’ Courts Act 1980 provides that: 


D. Except as otherwise expressly provided by any enactment and subject to subsection (2) below, 
a magistrates’ court shall not try an infurmanon er hear a vomplarnwnies te iformat weet baid, 


or the complaint maide, within 6 months from the tune when the affertce teas conemminted, ot Uke emitter 
of complaint arose. 


Keynote 


Examples of offences which provide otherwise are the summary offences under s. 143 
of the Road Traffic Act 1988 (uninsured use of a motor vehicle) and s. 8 of the Vehicles 
(Excise) Act 1971 (using and keeping a vehicle without an excise licence), where 
proceedings can be instituted up to and including three years after the commission of 
the offence (for both offences, see Road Traffic, chapters 6 and 12). 


Indictable Offences 


_ Section 127 of the Magistrates’ Courts Act 1980 provides that: 


(2) Nothing in— 
(a) subsection (1) above; or 
(b) subject to subsection (4) below, any other enactment (however framed or worded) which, 
as regards any offence to which it applies, would but for this section impose a time-limit on the power 
of a magistrates’ court to try an information summarily or impose a limitation on the time for taking 
summary proceedings, 
shall apply in relation to any indictable offence. 

(3) Without prejudice to the generality of paragraph (b) of subsection (2) above, that paragraph 
includes enactments which impose a time-limit that applies only in certain circumstances (for example, 
where the proceedings are not instituted by or with the consent of the Director of Public Prosecutions 
or some other specified authority). 

(4) Where, as regards any indictable offence, there is imposed by any enactment (however framed 
or worded, and whether falling within subsection (2)(b) above or not) a limitation on the time for 
taking proceedings on indictment for that offence no summary proceedings for that offence shall be 
taken after the latest time for taking proceedings on indictment. 


There are two further statutory provisions in relation to time-limits. These are: 


e The Sexual Offences Act 1956, sch. 2, para. 10, which provides that prosecutions 
for unlawful sexual intercourse with a girl under 16 contrary to $. 6 of the 1956 Act 
must be commenced within 12 months. 


e The Sexual Offences Act 1967, s. 7 which provides that prosecutions for gross 
indecency between men and buggery where no assault is involved and the ‘yietum’ is 
16 or over must be commenced within 12 months. 


(For both offences, see Crime, chapter 10.) 


In the case of an offence triable either way, where there is no time-limit for taking 

proceedings on indictment, there is no tme-lmat for summary proceedings. Where 

there is a time-limt on indictment, summary proceedings cannot be raken noce the 
a 


time-limit bars proceedings on indictment. 
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The definition of ‘indictable offence’ under s. 64(1)(a) of the Criminal Law Act 1977 
includes offences triable either way. Section 127 excludes purely indictable offences and 
offences triable either way from the operation of s. 127(1) of the Magistrates’ Courts 
Act 1980 (which prohibits summary trial where the information is not laid within six 
months of the offence being committed). Consequently, an offence triable either way 
such as theft, contrary to ss. 1 to 7 of the Theft Act 1968 (see Crime, chapter 12) can 
still be tried summarily after the six-month limitation has expired. 


The day on which the offence ete. arose is not to be included when determining the 
time-limit. 


The time runs from the commission of the offence, not from the date of its discovery. A 
‘month’ means a calendar month and a month ends at midnight on the day of the next 
month which has the same number as the day on which the offence was committed. For 
example, X commits a driving licence offence at 10 am on 24 September; the 
information should be laid before midnight on 24 March the following year, i.e. within 
six months. 


It should be noted that there is one further statutory provision in relation to time-limits. 
The Trade Descriptions Act 1968, s. 19(1) provides that prosecution for any indictable 
offence under the 1968 Act must be commenced within three years of the offence or 
one year from its discovery, whichever is the earlier. 


Appeals 
Introduction 


A defendant has a right of appeal from the magistrates’ court, whether by way of 
rehearing to the Crown Court or by way of case stared, where the magistrates are asked 
to ‘state a case’ on a point of law for the Divisional Court of the Queen’s Bench 
to examine and decide whether the magistrates came to the right legal decision (see 
para. 2.6.2). 


It is possible for an appeal to go straight from the Divisional Court to the House of 
Lords where the case is related wholly or mainly on the construction of an enactment 
or statutory instrument, or where the decision made by the court is one by which the 
judge is bound by a previous decision to follow. 


Appeals from the Crown Court to the Court of Appeal (Criminal Division) normally 
require leave to be heard unless it is purely an appeal on a point of law. Leave is also 
required for appeals to the House of Lords. 


Whether an appeal to the Court of Appeal will be successful is governed by s. 2 of the 
Criminal Appeal Act 1968, as amended by the Criminal Appeal Act 1995, which 
provides that: 


(1) Subject to the provisions of this Act, the Court of Appeal— 


(a) shall allow an appeal against conviction if they think that the conviction is unsafe; and 
(8) shall dismiss such an appeal in any other case. 


This does not mean that every time a mistake has been made during a trial that a 
conviction must be overturned. The question is whether the conviction is unsafe. If the 
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Court take the view that at is, and vat there has been a ‘miscarriage of justioe Uren tW 
conviction will mor stand. The a@ppreach taken by the Court of Appeal ip thos in the 
judgment of R v Cohen (1909) 2 Cr App R 197, where the court explained: 


There is such a miscarriage of justice not only where the court comes to the conclusion that 
the verdict of guilty was wrong, but also when it is of opinion that the mistake of fact or 
Omission on the part of the judge may reasonably be considered to have brought about that 
verdict, and when, on the whole facts and with a correct direction, the jury might fairly and 
reasonably have found the appellant not guilty. Then there has een not oily a mscartiage of 
justice but a substantial onc, because the appellant has lost the chance which was Lally «pen 
to him of being acquitted. . . . If, however, the court in such a case comes to the conclusion 
that, on the whole of the facts and with a correct direction, the only reasonable and proper 


verdict would be one of guilty, there is no miscarriage of justice, ur at all ewents nu sdberarial 
miscarriage of justice... 


The effect of this approach is that, on occasions, even if it concludes that cermin 
evidence was wrongly admitted or that a judge failed to do something relewamt to the 
defendant’s trial, the Court of Appeal may still refuse to overturn the convicuen. 


Where an appellant wishes the Court of Appeal to receive fresh evidence under's. 23 of 
the Criminal Appeal Act 1968 and the circumstances give rise to the need for a lengthy 


. or complex explanation of why the evidence was not admitted at the original trial, an 


affidavit or signed statement from the appellant or his/her solicitor, setting out the 
grounds relied on, should be supplied to the court (R v 7; The Times, 30 June 1998). 


The Appeals Process 

Cases can be appealed for a number of reasons: 
questions of fact 

questions of law 


mixed questions of fact and law 
level of sentence. 


Questions of Fact 


This is an appeal on the basis that the facts do not support the decision that has been 
reached. These appeals are unlikely to succeed as an appellate court will not change a 
decision of fact unless it feels that no reasonable tribunal could have reached the 
decision made by the trial court. This approach, where the court will ask itself whether, 
on the facts presented, any other tribunal could reasonably come to the conclusion that 
the trial court did, follows the Wednesbury principles (see para. 2.6.4). 


As magistrates are the judges of questions of fact in any summary tral (see para. 1,4). 
their interpretation of what happened may be affected by local condiniens and different 
magistrates” courts may arrive at different decisions on the same facts. Take an example 
of a person in a street shouting the word ‘scab . A magistrates’ court in South Yorkshire 
may be ready to accept that the word ‘scab’ is in fact ‘insulting’ for the purposes of 
public order legislation (see General Police Duties, chapter 4), while a magwtrates’ 
court in Suffolk may net. As the decisions of magistrates’ courts are not binding on each 
other and as the deton as th what is ‘insulting’ is a question of face, there ts little 
likelihood of a successful appeal against such a decision; there is alse line likelihood af 
that decision being followed by other courts. 
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Keynote 


Questions of Law 


Unlike questions of face (which are decided by the jury) quesaens of law are devermined 
by che ml judge. Of course, in a magistrates’ court, the magistrare(s) decides on both 
questions and therefore, to understand an appeal proceeding from a magistrates’ Court, 
% as first necessary to understand whether that appeal is based on a question of fact or 
law. An appeal on a Question ef flaw is one where a party to the proceedings wishes a 
higher court to give a ruling om the Geenprrrerien or appGextion of the law, for instance, 
what ‘recklessness’ means in relation to crminal damage (see Crime, chapter 1) or. 
in the example above ie. the word ‘scab’, whether “insulung’ behaviour is covered by 
the Public Order Act 1986. 


Having consxdered the question of law. the bigher court will then give a judgment on 
the poine. ‘This will either allow the emgnal court hearing the case te continue with it 
or, in seme circumstances, allow the appeal court to decide the outcome of the case. 


Mixed Questions of Fact and Law 


As the heading suggests, this is where a party to the proceedings appeals on an issue 
which requires the appeal cour to conser beth a queston of fact and a point of law. 
This often involves the court deing asked to make a finding, first on the facts and then 
20 imserpret them tr relanon cw che law, This allows parties to take a case to the appeal 
coari Of Occasions where, if it were just a question of faer an appeal would not be 
allowed. 


The ‘scab’ example above might be broken down as follows: 
e whether the word ‘scab’ can be insulting — question of faer: 


e whether the word “scab” wes x fact used by a defendant ona certain dare 
of faer 


question 


e whether ‘insulting’ behaviour is covered by the Pubie Order Act 1986 — question 
af fase; 


* whether, sumply by shouting “scab in an empty street, a defendant commits the 
entire offence under s. 4 of the Public Order Act 1986 — question af dcr ami Lut. 
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Level of Sentence 
The courts will also hear appeals on the level of sentence given te u contaod penon 


Where an offender gives information, enabling bermas criminal activity ti be svopped 
and Serious Criminals to be brought to book, after heshe has been senrenced, the Coan 
of Appeal will not normally take account of the information. However, if the ofiender 
expresses willingness to help prior to sentence but the value of help thereafter given 
greatly exceeds the help anticipated by the sentence, the Court of Appeal can adjust the 
sentence to reflect the value of the help given after sentence (R v A (Informer: Reducnor 
of Sentence), The Times, 1 May 1998). 


Appeal by Prosecution 


Strictly speaking there is no ‘appeal’ process by the prosecution. However, the 
Attorney-General may refer certain cases from the Crown Court to the Court of Appeal 
for a review of the sentence passed on the offender. Sections 35 and 36 of the Criminal 
Justice Act 1988 set out the grounds for this review process. The only cases which can 
be referred by the Attorney-General are: 


`e offences which are triable only on indictment; 


e offences which are triable either way and which have been specified in a statutory 
instrument. 


The offences specified by statutory instrument at the time of writing are: 
e indecent assault; 

e cruelty to a child under 16 years; 

e attempts to commit or incite either of the above two offences. 

(See Reviews of Sentencing Order 1994 (SI 1994 No. 119).) 


The procedure also includes some serious fraud cases (Reviews of Sentencing Order 
1995 (SI 1995 No. 10)). 


In each case, leave of the Court of Appeal is required before a referral and the 
Attorney-General must consider that the offender's sentence was unduly lenient (this 
would include occasions where the judge failed to impose a sentence as required by the 


Crime (Sentences) Act 1997). 


Judicial Review 


Judicial review is a method of challenging decisions made by administrative bodies and 
office holders such as the police service, Cases can range from policy demsiuns made by 
the organisation such as the deeision not to prosecute someone to decisions made 
by individual supervisors (©-g- the cauhoning of a juvenile). The circumstances under 
which a matter can go before the Migh Court for judicial rewew are gente iimited 
appheauons for judicial review can only proceed if there 1 ne other method 


Generally, 
c decison. An application for judicial review must be made ss soem 


by which to appeal th 
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as reasonably practicable and generally within three months of the decision. In reviewing 
the decision the court can look at whether the administrative body or individual was 
acting within the law when making that decision; it will also consider whether the 
decision was a reasonable one. 


Whether a decision was made within the law will be determined by a number of features 
surrounding the decision-making process. These would include: 


e Whether the organisation or individual actually had the authority or power to make 
the decision. 


e What procedure was followed and whether that procedure observed the require- 
ments of ‘natural justice’. 


e Whether the decision-maker exercised his/her own discretion or whether he/she 
delegated or fettered that discretion in a way which was not permitted in law. 


This is one reason why the documentation and recording of any significant decision- 
making procedure is important. 


In reviewing whether or not a decision is ‘reasonable’ the court will consider whether 
the decision is one that any reasonable person in the position of the decision-maker 
could have made, applying the Wednesbury principles (from the case of Associated 
Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223). In reviewing 
the reasonableness of a decision, the court is not asking whether iz would have made 
that decision itself; it is asking whether the decision was lawfully and reasonably made 
in the circumstances. Therefore it would be possible for conflicting decisions made 
under similar circumstances to be upheld provided both were lawful and reasonable. If 
the court considers that a decision is unreasonable or unlawful it can make a declaration 
to that effect. The court can also make an order for mandamus instructing the 
administrative body to perform a function that it is required to perform (i.e., a chief 
officer must consider each case involving officers convicted of drink-driving on its merits 
and not have a blanket policy requiring them to resign). The court may also make an 
order of certiorari where the court quashes the earlier decision (e.g., a caution given to 
a juvenile where there was insufficient evidence to obtain a conviction). The court can 
also make an order of prohibition where it can order the administrative body not to 
perform an act which the court has found to be unlawful or outside that body’s power. 


The key points to remember are that applications for judicial review are made to the 
High Court, they will only be heard if there are no other avenues of appeal available and 
that the application has been made as soon as reasonably practicable. 

Rules of Construction 

Interpretation of Statutes 

Statutes are to be construed according to the intentions of Parliament. Such intentions 
can only be assumed from the words used in the Act, except where there is imprecision 


or ambiguity. 


Where imprecision or ambiguity exists the following rules are applied, which are derived 
from common law sources, to assist in interpretation: 
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¢ The ‘ordinary meaning’ of wards js to be used 


s nami inh tiie contest mf the stais tn 
which they appear. 


. The interpretation should suppress the *ruschiel bemg dealt wahi by the legrelunen 
(For example, in the Criminal Damage Act 1971, any interpreranen isiwe Should be 
chenhbest in such a way as to prevent criminal damage and provide a punishment fr 
criminal damage. 

e. 


The interpretation should not lead to unreasonable, inconvenient, absurd or imeen- 
sistent results. 


Ejusdem Generis Rule 
Ejusdem generis means of the same kind or nature. 


Numerous Acts of Parliament provide lists of specifically named things or places ete. 
followed by a generalisation, e.g. ‘all signals, warning sign posts, direction posts, signs 
or other devices’. Where such lists are shown in an Act, the ‘generalisation’ will be 
construed by the courts in the light of the words which appear alongside it. This rule of 
construction is known as the ejusdem (pronounced ‘use-dem”) generis rule. In the 


`- example above, the expression ‘other devices’ will be interpreted as being in the same 


class as those other words (‘signals, warning posts’ etc.) which appear alongside it; the 
expression could not be construed as meaning amy ‘other device’, say, a breathalyser 
machine, even though a literal interpretation of ‘other devices’ might. 


De Minimis Rule 


A further rule of construction commonly used by the courts is the de mimimis rule. This 
rule (fully named de minimis non curat lex — ‘the law is not concerned with trifling 
matters’) means that courts will not deal with trivial infringements of the law. An 
example of the de minimis rule might be where a motorist displays a valid ‘pay-and- 
display’ parking ticket clearly in the window of their car; although the requirements on 
the ticket may say that it must be affixed to the windshield. It is likely that an attempt to 
enforce a penalty against the motorist would fail under the de mimimis rule (it would 
probably also fail the test of construction looking at the ‘mischief intended to be 
addressed by the parking regulations, see para. 2.7.1). Some offences of ‘absolute’ 
liability, however, may be prosecuted for even the most minor infringement (see 


Crime, chapter 1). 
The Interpretation Act 1978 
The Interpretation Act 1978 deals with particular words which are in common usage 


‘Month’ means calendar month. “Week” can mean a calendar week beginning on a 
Sunday and ending on the following Saturday or any period of seven days. The omus is 
on the court to interpret the word according to the appropriate statute. 


‘Dav’ can mean between sunrise and sunset as well as from midnight io midnight ‘The 
length of time between sunrise and the next sunset is a questien of fact and obviously 
varies according to locality. 


Masculine inclides feminine and vice versa. and singular includes plural ami vice vers 
Ma 
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Service by post is deemed effective at the time the letter would be delivered in the 
ordinary course of the post, unless the contrary is proved. 
Magistrates’ Courts 
Magistrates’ courts consist of justices of the peace, the majority of whom are unpaid lay 
men and women. A minority of justices are paid and are known as stipendiaries. These 
stipendiary magistrates are either qualified barristers or solicitors of at least seven years’ 


standing. 


The law relating to justices and magistrates’ courts is contained principally in the 
following legislation: 


e Justices of the Peace Act 1997 which deals with appointment, removal etc. of justices 
and the organisation of magistrates’ courts. 


e Magistrates’ Courts Act 1980 which deals with the jurisdiction and powers of the 
courts. 


e Magistrates’ Courts Rules 1981 (SI 1981 No. 552) which deals with practice and 
procedure. 


Justices of the Peace 
Justices of the peace are appointed to act for a particular county, and are then assigned 
to the bench for one of the petty sessions areas into which the county is divided. A 


justice would normally sit only in the magistrates’ court for his/her petty sessions area. 


Normally two or more justices comprise a magistrates’ court and a minimum of two is 
required for the bulk of the criminal jurisdiction of the court. 


However, s. 49(1) of the Crime and Disorder Act 1998 was introduced to enhance the 
ability of magistrates’ courts to manage business more expeditiously and provides for 
the following powers of the court to be exercised by a single (lay) justice of the peace: 
e to extend, impose or vary bail conditions; 

e to mark an information as withdrawn; 

e to dismiss a case where the prosecution offer no evidence; 


e to order defence costs to be paid out of central funds; 


e to request a pre-sentence report following a guilty plea and indicate the seriousness 
of the offence; 


e to request a medical report and remand an accused in custody or on bail; 
e to remit an offender to another court for sentence; 


èe to appoint an earlier appearance time for a person granted police bail; 
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© to extend, with the accused’s consent, a custody or overall time limit; 


° O grant representation under legal 


A č aid fot à cwe ruble on indicument fee predeed 
ings in the Crown Court; 


to order the production of an accused’s driving licence following conviction; 

to prohibit the publication of marters disclosed or exempted Iront disclosure in oure 
e to give, vary or revoke directions for the conduct of a trial in relation to: 

the timetable for proceedings 

the attendance of the parties 


the service of documents 
the manner in which evidence is to be given; 


© to give, vary or revoke orders for the separate or joint trials in the case of two or more 
accused or two or more informations. 


Justices are appointed by the Lord Chancellor ‘on behalf and in the name of Her 


- Majesty’ (Justices of the Peace Act 1997, s. 5(1)), following a recommendation from 


the local advisory committees which are located in each county. They are not required 
to possess any legal or other qualification though they are obliged to attend a course of 
basic instruction within 12 months of appointment. 


Justices are not paid a salary for their work but s. 10 of the Justices of the Peace Act 
1997 does provide for them to receive travel and subsistence allowance and compensa- 
tion for loss of earnings, etc. 


Justices’ Clerks 


The duties of a justices’ clerk consist of: sitting in court with the justices during the 
conduct of proceedings; advising the justices (whether in court or out of court) on 
matters of law, practice and procedure; organising the administration of the petty 
sessional division’s work; processing legal aid applications; collecting fines; and prepar- 
ing summonses for issue by the justices (or issuing summonses himself herself). It is not 
necessary for the clerk himself/herself to be in the court as the duties can be delegated 


to an assistant. 


The list of powers of a single justice contained in para. 2.8.1 above may also be done 
by a justices’ clerk (Crime and Disorder Act 1998, s. 49(2)(a)) with the exception of 
the following: 


e to extend, impose or vary bail conditions without the consent of the prosecutwr and 
accused; 


e to give an indication of the seriousness of an offence for the purposes of a 
pre-sentence report; 


to remand an accused in custody tora medical report or, without the consent of the 
prosecutor and accused. remand an accused on bail tor these purposes on condens 
other than those (if any) previously imposed; 
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¢ to prohibit the publication of matters disclosed or exempted from disclosure in court 


e to give, vary or revoke orders for the separare or joint trials in the case of two or more 
accused or two or more informations, without the consent of the parties 


(s. 49(3)). 


A justices’ clerk must be a barrister or solicitor of at least five years’ standing, or a 
barrister or solicitor who has served for not less than five years as assistant to a justices’ 
clerk. They are appointed by the magistrates’ courts committee for the county and the 
Lord Chancellor’s approval is required. 


The powers under s. 49 of the Crime and Disorder Act 1998 for both a single justice 
and a justices’ clerk are part of the new case management mechanisms designed to speed 
up the criminal justice system. 


Some of the functions exercisable by a justices’ clerk may also be exercised by a person 
appointed by the magistrates’ court to assist the clerk (s. 45(2) of the Justices of the 
Peace Act 1997). Such assistants would normally be senior members of the clerk's staff 
but there is no necessity for them to have any legal qualifications. 


Stipendiary Magistrates 


As mentioned in para. 2.8 above, stipendiary magistrates are both paid and legally 
qualified. Stipendiaries are also appointed by Her Majesty on the Lord Chancellor's 
recommendation. 


The number of stipendiaries is limited by the Justices of the Peace Act 1997. The 
number must not exceed 50 in the non-metropolitan areas and 60 in the metropolitan 
areas. One of the metropolitan stipendiaries is designated by the Lord Chancellor as the 
chief metropolitan stipendiary magistrate. i 


Youth Courts 


The procedures and composition of youth courts are contained in the Children and 
Young Persons Act 1933. Youth courts are required to sit as often as may be required 
in order to exercise the jurisdiction conferred on them by the 1933 Act and any other 
legislation (s. 47(1) of the 1933 Act). 


Youth Court Panel 


= 


Schedule 2, para. 3 of the Children and Young Persons Act 1933 requires every petty 
sessions area to form a youth ceurt panel. Such panels consist of justices specially 
qualified for dealing with juvenile cases. Such qualification is obtained by training which 
is additional to a justice's ordinary training. It is only these justices whe are allowed to 
sit in the youth court (r. 11 of the Youth Courts (Constitution) Rules 1954 (SI 1954 
No. 1711). No more than three justices can sit in the court (r. 12¢1)) and wherever 
possible one shall be a man and one a woman (r. 12(1) and (2)). A stipendiary 
magistrate may sit alone (r. 2). 


29:2 


2:9:3 


2.10 


THE COURTS 
Restrictions on Persons Present 


Restrictions are placed on those persons who may be present diring proceedings in Ihe 


youth court and this is contained in s. i702) of Uke 1955 Aci whuch provides 


2 I, a ; 
(2) No person shall be present at any sitting of a youth court except— 
(a) members and officers of the court; 


(b) parties to the case before the court, their solicitors and counsel, and witnesses and other 
persons directly concerned in that case; 


(©) bona fide representatives of newspapers or news agencies; 
(d) such other persons as the court may specially authorise to be present. 


Keynote 


Although the press are allowed to attend proceedings they are not permined to repart 
the name, address or any other detail which may lead to the identity of the juvenile 
concerned (s. 49(1)). There are a number of exceptions to this rule. These include 
where the youth court consider it necessary to avoid injustice to the juvenile or where 


it is necessary to secure his/her apprehension to either appear at court or be returned 
to custody (s. 49(5)). 


-The restrictions on the press identifying the juvenile defendant also apply to other 
juveniles who may have been concerned in the case, i.e. witnesses in the proceedings 
(s. 49(4)). 


Attendance of Parent or Guardian 


The youth court has the power to order the juvenile’s parent or guardian to attend the 
proceedings (s. 34A of the 1933 Act). This power equally applies to the attendance of 
the parent or guardian in the adult magistrates’ court and Crown Court. 


The Crown Court 


The Crown Court is part of the Supreme Court and was created by the Courts Act 
1971. It derives its jurisdiction from s. 1 of the Supreme Court Act 1981 which provides 


that: 


(1) The Supreme Court of England and Wales shall consist of the Court of Appeal, the High 
Court of Justice and the Crown Court, each having such jurisdiction as is conferred on it by or under 
this or any other Act. 


The Crown Court is a single court though it sits in many locations across England and 
Wales. The court has exclusive jurisdiction over trials on indictment and will normally 
hear cases which involve offences committed within its geographical area but there are 
no territorial restrictions en the cases it can hear, Section 46 of the Supreme Court Act 
1981 provides that: 
(2) The jurisdiction of the Crown Court with respect to proceedings on indictment shall include 
junsctenon of the Crown Conrt worth respect te Preveedings on iiime: foe agence iwer 
committed, and in particular proceedings on indictment for offences within the jurisdiction of the 
; 
Admiralty of England. 


The locations in which the Crown Court sits are classified according to: 
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e geographical position; and 
e status. 


In relation te “geegraphieal position’, every Crown Court location belongs to one of six 
‘circuits’: 


Midlands and Oxtord 
North-Eastern 
Northern 

Wales and Chester 
Western 
South-Eastern. 


A High Court judge (known as the ‘presiding judge") presides over each of these six 
‘circuits’ and has responsibility for the administration and distribution of work. 


In relation to ‘status’. locations are either first. second or third tier. High Court judges 
regularly sit at first-tier locations where the more serious cases would normally be heard. 


Judges 
Section 8 of the Supreme Court Act 1981 provides that: 


CD) The jurisdiction of the Crown Court shall be exercisable by— 
(a) any judge of the High Court; or 
(®) any circuit judge or recorder; or 
(c) subject to and tn accordance with the provisions of sections 74 and 75(2), a judge of the 
High Cauri, circi judge ar recorder wirs cok mot mere chan four masices of the Peace. and any 
suck persons cohen enercismg ihe gersdzenen of she Croson Court shal) be pedges of the Creston Court. 


All proceedings in the Crown Court must be heard and disposed of by a single judge 
except where a justice is permitted to sit with such a judge (s. 73(1) of the 1981 Act). 


Modes of Address 


The following guidelines relate to the address of judges in open court. Other 
conventions may apply when meeting a judge in chambers. 


High Court judges should be addressed as ‘My Lord’ or ‘My Lady’. 


Circuit judges, recorders and deputy circuit judges should be addressed as “Your 
Honour’. Exceptions to this are: 


© a judge is sitting at the Central Criminal Court 
èe any cirewit judge who holds the office of honorary Recorder of Liverpool or 
honorary Recorder of Manchester 


who shoult be addressed as ‘My Lord’ or ‘My Lady’ (raerce Direction Cheeiges: Modes 
of Address) [1982] 1 WLR 101). 
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Tribunals and Inquiries 


Tribunals 


Tribunals are alternative mecitanisms to the courts which provide remedies for deasion 
making in the public sector and grievances in both central and local government 


There are 78 tribunals in England and Wales which are supervised by the courts and 
directly supervised by the Council on Tribunals which was created by the ‘Tribunals and 
Inquiries Act 1958 (now 1992). Tribunals cover a wide area of subject matrer: those 
that deal with the issues of the ordinary citizen (e.g. benefits, education of children, fair 
rents); those that perform a licensing role (e.g. Civil Aviation Authority); and those that 
deal with a variety of other functions. 


The role of the Council of Tribunals is to: 


e to keep under review the constitution and working of tribunals specified in sch. 1 to 
the 1992 Act and from time to time report on their constitution and working; 


e to consider and report in matters referred to the Council under the 1992 Act with 
-~ respect to tribunals other than ordinary courts of law, whether or not specified in 
sch. 1 to the Act; and 


e to consider and report on these matters, or matters the Council may consider to be 
of special importance, with respect to administrative procedures which involve or 
may involve the holding of a statutory inquiry by or on behalf of a Minister 


(s. 1(1) of the Tribunals and Inquiries Act 1992). 


This role extends to the Police Appeals Tribunal (as to which, see General Police 
Duties, chapter 1). 


Tribunals are subject to the supervisory jurisdiction of the High Court under the 
application for judicial review procedure (see para. 2.6.4). They must act within their 
powers and are under a duty to act fairly. 


Inquiries 


The use of statutory inquiries has grown considerably during the past few decades and 
are an essential government tool in dealing with large scale public controversy. There 
are numerous examples of the areas which such inquiries cover, e.g. building nuclear 
power stations, new airport terminals and extending motorways. 


Non-statutory inquiries may also be established by the government to investigate an 
issue considered to be of public importance. The criminal justice system and particularly 
the police have recent experience of such non-statutory inquiries, e.g. Lord Justice 
Searman’s inquiry into the inner city riots of the early 1980s, to the more recent Stephen 
Lawrence Inquiry by Sir William Maepherson of Cluny (1999, Gm 4262). 

In conducting its invesugation, the inquiry may be given powers equivalent to the High 
Court to summon witnesses, send for documents and administer oaths. Ingunmes tend 


to be inquisitorial and they have been formed to apportion blame. 
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With a view to protecting the position of persons required to give ewdenee at inquires 
a Royal Commission en “Tnbunals of Inqunry. chaiwed by Lord Jusuce Salmon. was set 
up im 1960. The subsequent report of the Royal Commission contamed six cardinal 
recommendations: 


e Betere any person becomes involved in an inquiry, the tribunal must be sanstied that 
there are Circumstanees which affect hinyvher and which the tribunal proposes to 
investigate. 


e Before any person whe is involved in an inquiry is called as a witmess hershe should 
be informed of any alleganens which are made against him/her and the substance of 
the evidence in support of them. 


e <Any person called te give evidence should be given an adequate opportunity of 
preparing hisher case and being assisted by legal advisers. His her legal expenses 
should be met out of public funds. 


e Any person called should have the opportunity of being examined by hisher own 
solicitor or counsel and of stating his‘her case in public at the inquiry. 


e Any material witnesses heshe wishes called at the inquiry should, if reasonably 
practicable, be heard. 


e A witness should have the oppertunity of testing, by cross-examination conducted 
by his her own solicitor or counsel, any evidence which may affect him her. 


Keynote 


Albeit the six cardinal principles of the Salmon Report are used as the templare for 
inquiries, they are not seen as binding per se. In the Matrix Churchill Inquiry, conducted 
by Sir Richard Scott, it was considered thar although the safeguards provided by the 
Principles were designed to protect the witness, they alse introduced an ‘adversarial’ 
element into the proceedings — the right to Gall and cross-examine witnesses. 


In the Stephen Lawrence Inquiry, Sir William Macpherson stated that although the 
RT Peet Salsas’ si adin pladi they accorded with Sir Richard 
Scott's declared ‘golden rule’ — ‘thas there shoubd be procedural flexibility, ath procedures 


to achieve fairness tailored to suit ae circumstances of each inquiry. 


The European Court of Human Rights 


This court was established by the European Convention for the Protection of Human 
Rights and Fundamental Freedoms. It is located in Strasbourg and judges sitting at the 
court are representative of those countries who have adopted the Convention as part of 
their domestic legislation. As the name implies. this court deals with matters related to 
human rights referred to it from any of its signatories. 


Section 18 of the Human Rights Act 1998 provides for the holder of a judicial office in 
the United Kingdom to become a iudge of the European Court of Human Rights. Such 
a wedge is net required to perform the duties of hisher UK judicial otee whilst a yadge 
of the European Court. 


CHAPTER THREE 


3.1 


3.2 


PARTIES TO CRIMINAL CASES 


Introduction 


In addition to the police and the defendant(s), there may be a number of other ‘parties’ 
to a criminal case. There may also be a number of individuals or organisations who 
become involved in the case before it gets to court. This chapter sets out the various 
roles and functions of those individuals and pubic bodies. 


Attorney-General 


The Attorney-General is a member of the government and is responsible to Parliament 
for the discharge of his/her duties. However, he/she can only be required to account for 
a decision after a prosecution has reached its conclusion. Although a member of the 
government, he/she is obliged, by constitutional convention, to exercise an independent 
discretion when performing non-political functions. 


The main functions of the Attorney-General with regard to criminal proceedings are as 
follows: 


e He/she appoints the Director of Public Prosecutions, who discharges his‘her func- 
tions ‘under the superintendence of the Attorney-General’ (ss. 2 and 3(1) of the 
Prosecution of Offences Act 1985, see para. 3.3). 


e He/she may institute and conduct the prosecution of offences of exceptional gravity 
or complexity, especially those concerned with the security of the State and or 
relationships with other countries. 


o Heshe may also take over the conduct of a privately-commenced prosecunen or 
require the Director of Public Prosecutions to do so. 


Certain offences may only be prosecuted by or with the consent of the Arorney 
General. 
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e To issue guidelines on aspects of prosecution practice which are meant to be 
observed by prosecutors in general and not just the Director of Public Prosecutions 
or the Crown Prosecution Service. 


e Atany time after the bill of indictment against an accused has been signed and before 
judgment, the Attorney-General may enter a nolle prosequi, which terminates the 
prosecution. 


Either the prosecution or defence may apply informally to the Attorney-General for 
entry of a nolle prosequi. The usual purpose of this power being exercised is that the 
defendant is physically or mentally unfit to be produced in court and his/her incapacity 
is likely to be permanent. 


There may be other exceptional situations in which a nolle prosequi is the best method 
to halt proceedings. In R v Beresford (1952) 36 Cr App R 1, a coroner’s jury found the 
cause of a cyclist’s death in a collision with B’s car to have been manslaughter by B, 
and B was accordingly committed for trial. However, B had already been convicted of, 
and fined for dangerous driving arising out of the same incident. The trial judge directed 
that the matter be referred to the Attorney-General and he entered a nolle prosequi. 


Since the Law Officers Act 1997, the functions of the Attorney-General may be 
executed by the Solicitor-General and vice versa in many cases. 


Director of Public Prosecutions 


The Director of Public Prosecutions (DPP), a position created in 1879, is a barrister or 
solicitor of at least ten years’ standing. The Director is appointed by the Attorney- 
General under whose superintendence he/she discharges his/her functions. 


The Director’s duties are contained in s. 3(2)(a) to (g) of the Prosecution of Offences 
Act 1985, namely: 


e To ‘take over the conduct of all criminal proceedings . . . instituted on behalf of a 
police force (whether by a member of that force or any other person)’. ‘Police force’, 
in this context, covers any of the forces maintained by police authorities under the 
Police Act 1996, plus any other body of constables specified by an order made by 
the Secretary of State. Those specified include the City of London Police, Metro- 
politan Police, British Transport Police, Ministry of Defence Police, the Royal Parks 
Constabulary and numerous harbour police forces. 


e To institute and have the conduct of criminal proceedings in any case where it 
appears appropriate to do so, either on account of the importance or difficulty of the 
case, or for any other reason. 


e To ‘take over the conduct of all binding-over proceedings instituted on behalf of a 
police force’. 


e To take over the conduct of all proceedings begun by a summons issued under s. 3 
of the Obscene Publications Act 1959 (forfeiture of obscene articles). 
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è To adv ico fwrecs, ; 
To advise police forees, as “pProprace, un all maners relaung te criminal! ilences 


e To appear for the prosecution when directed by the court to do so on: 


appeals from the High Court to the House of Lords in criminal cases: 


appeals from the Crown Court to the Court of Appeal (Cnminal Divieien) and 
thence to the House of Lords; and 


appeals to the Crown Court against the exercise be 4 magrstrates” court af ims 


powers under s. 12 of the Contempt of Court Act 1981 to deal with offences of 
contempt of court. 


e To discharge such other functions as may from time to time be assigned to him/her 
by the Attorney-General. 


In addition to the above, the 1985 Act also imposes further duties on the Director: 


e to make an annual report to the Attorney-General, which the latter is required to lay 
before Parliament (s. 9); 


¢ to issue a code for the guidance of Crown Prosecutors in the performance of various 
aspects of their duties (s. 10, see appendix 1). 


Finally, the Director has one other duty, which is to give or refuse his/her consent to a 
prosecution in those cases where statute provides that the prosecutor may not proceed 


without it. Examples where such consent is required include: 


e offences of theft or criminal damage where the property in question belongs to the 
defendant’s spouse (Theft Act 1968, s. 30(4)); 


e offences of assisting offenders and wasting police time (Criminal Law Act 1967, 
ss. 4(4) and 5(3)); 


e homosexual offences where either party was under the age of 21 (Sexual Offences 
Act 1967, s. 8); 


e aiding and abetting suicide (Suicide Act 1961, s. 2); 
e riot (Public Order Act 1986, s. 7); 


e offences under the Prevention of Terrorism (Temporary Provisions) Act 1989, 
ss. 13A, 13B, 16A, 16B and 16 and sch. 6A; 


e offences under the War Crimes Act 1991, 


‘The consent of the Director to a prosecution may be given on his her behalf by a Crown 
Prosecutor (s. 1(7) of the Prosecution of Offences Act 1985). 


Where an offence requires the consent of the Director before proceedings can he 
instituted, this does not prevent the arrest of a suspect for the uffemee m question or 
his/her initial remand (whether in custody or on bail). 
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Crown Prosecution Service 


The Prosecution of Offences Act 1985 created the Crown Prosecution Service of which 
the Director of Public Prosecutions is the head. The Service performs the task required 
of the Director under s$. 3(2)(a) of the 1985 Act to ‘take over the conduct of all criminal 
proceedings . . . instituted on behalf of a police force’. 


The Director is responsible for dividing the country into areas and appointing a Chief 
Crown Prosecutor for each area (s. 1(4)). 


The Service is not instructed by the police but takes over prosecutions commenced by the 
police, providing an independent judgment in deciding any legal questions which arise. 


Every Crown Prosecutor has all the powers of the Director as to the institution and 
conduct of proceedings (s. 1(6)). 


Section 10 of the 1985 Act requires the Director to issue a Code for Crown Prosecutors 
giving guidance on the general principles to be applied by them in: 


e determining whether proceedings for an offence should be instituted or (if already 
instituted) discontinued; 


e determining what charges should be preferred; and 


e considering what representations should be made by them to a magistrates” court 
about the mode of trial suitable for a particular case. 


The Code issued by the Director, and which may be changed from time to time, is 
annexed to the annual report which the Director is required to provide to the 
Attorney-General, and is reproduced in appendix 1. 


Section 53 of the Crime and Disorder Act 1998 introduced a provision for the Director 
to designate ‘lay staff’, under the direction and supervision of Crown Prosecutors, to 
undertake certain prosecution functions. These functions are provided by s. 7A of the 
1985 Act, which states: 


(D The Director may designate, for the purposes of this section, members of the staff of the Crown 
Prosecution Service who are not Crown Prosecutors. 
(2) subject to such exceptions (if any) as may be specified in the designation, a person so 
designated shall have such of the following as may be so specified, namely— 
(a) the powers and rights of audience of a Crown Prosecutor in relation to— 
@ applications for, or relating to, bail in criminal proceedings; 
(i) the conduct of criminal proceedings in magistrates’ courts other than trials; 
(6) the powers of such a Prosecutor in relation to the conduct of criminal proceedings not falling 
within paragraph (a) (it) above. 
G) A person so designated shall exercise any such powers subject to instructions given to him by 
the Director. 


Keynote 
Limitations are placed on the powers of “lay staff. They do not extend, even for bail 
applications, to any proceedings for an offence triable only on indictment, which 


includes, offences such as murder, manslaughter, wounding with intent, robbery and 
rape, or an either way offence, such as unlawful wounding, theft and indecent assault: 
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e for which the accused has elected to be tried by a jury; 


e which a magistrates’ court has decided is more suitable to be so tried; or 


e in respect of which a notice of transter has been gwen under s 4 of the Craminmal 
Justice Act 1987 or s. 53 of the Criminal Justice Act 1991 


(s. 7A(6)). 


The use of ‘lay staff to undertake specified prosecution funcuuns is designed wo speed 
up the criminal justice process. 


Proposals for Reform 


The Crown Prosecution Service is currently undergoing significant changes in the way 
it is structured and delivers its service in line with the recommendations of the Narey 
Report (Review of Delay in the Criminal Justice System: A Report (Home Office, 
1997)) and an independent review chaired by the Rt. Hon. Sir Iain Glidewell (The 
Review of the Crown Prosecution Service: A Report (Cm 3960, 1998)). 


A number of the recommendations from these reports have been introduced by the 
Crime and Disorder Act 1998. The Service is currently restructuring itself whereby 
police administrative support units will, in the future, have Service staff working with 
them so that the preparation of cases for court can be a shared police/CPS undertaking. 
Within this relationship it is intended that the independence of the prosecutor and 
investigator would be retained. 


The changes to the Service are again intended to speed up the criminal justice system 
and with their presence in police administrative support units it is proposed that cases 
such as simple guilty pleas can be dealt with expeditiously. 


Serious Fraud Office 


The only other government department, apart from the Crown Prosecution Service, 
which exists principally to prosecute crime is the Serious Fraud Office. It was set up by 
the Criminal Justice Act 1987 and is headed by a Director, who is appointed and 
superintended by the Attorney-General (s. 1(2) of the 1987 Act). 


The Director may appoint such staff as he/she considers necessary for the discharge of 
his/her functions. Those functions are to ‘investigate any suspected offence which 
appears to [the Director] on reasonable grounds to involve serious or complex fraud’. 
and to initiate and conduct (or take over and then conduct) any criminal proceedings 
relating to such fraud (s. 1(3) and (5)). 


The Serious Fraud Office and Crown Prosecution Service resemble each other in many 
ways. However, the two organisations differ in that: 


e The Serious Fraud Office is only concerned with very serious fraud. 


e Section 2 of the Criminal Jusnce Act 1987 gives the Director of the Serions Fraud 


Office wide investigatory powers So, whereas the Serious Prawi Ofee both 
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sviestgaces aad wtinetes proceedings. by contrast the Crown Prosecution Service have 
no Investgatocy rele bue merely inate er wake over tie Conduct of proceedings. 


The Serious Freud Oie comprises, not only lawyers, but also accountants and 
fraud investigators. Some of the saf are seconded to the Office from police fraud 
squads and branches of government, e.g. the Department of Trade and Industry. 


Other Prosecuting Bodies 


Several governmental departments and quasi-government organisations initiate and 
conduct prosecumons as ane aspect of performing the major functions for which they 
exist. Such departments include: 


the Departmen: of Trade and Industry for some business frauds and violations of the 
Companies Acts: 


the Daca Protecnom Regiserar for failure to comply with applicable legislanve 
requirements; 


the Department of Social Security for fraudulent benefit claims; 
the Inland Revenue for tax evasion: 


Gustems and Excise fot ewaskag import duties. unlawful importation of drugs. and 
VAT frauds: 


local authorities for violations of food and hygiene and other health regulations. 
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4.1.1 


4.1.2 


4.1.3 


SUMMONSES AND WARRANTS 


Introduction 


In order to secure the attendance of parties to criminal and civil cases, it is important 
that courts and tribunals have the relevant powers to bring people — and evidence — 
before them. Many of those powers are exercised through the issuing of summonses and 
warrants. 


Before examining in detail aspects of summonses and warrants, it is useful to identify 
the meaning of the terms summons, information and complaint. 


Information 


Generally, an information means a written or verbal allegation made to a magistrate 
(known as laying an information) that a person has committed an offence or is suspected 
of having committed such an offence. This has to be done before a summons or warrant 


can be issued. 


Summons 


A summons means a written order issued by a magistrate or a magistrates” clerk, on 
behalf of the magistrate. It orders the person named therein to appear at a named court 
at a given time and date to answer an allegation of an offence which is set out in the 
summons or, in the case of a witness summons, to give evidence andor produce 


exhibits. 


Complaint 


A complaint is a verbal allegation made before a magistrate to the effect that a person 
has committed a breach of the law not being a criminal offence (such as breach of the 
peace, resulting in a common law binding-over to keep the peace). Acts of Parlianvent 
sometimes enact that proceedings are to be taken by way of complaint leg. unider s 2 


of the Dogs Act 1871 where proceedings instinuted by ‘information’ are invahd) 
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The Process 
The appearance of a defendant before a magistrates’ court is secured by: 


e his/her arrest without warrant, followed by his/her being charged with an offence at 
a police station and being bailed to attend at court on a specified day to answer the 
charge; or 


e as above except, instead of being bailed, the person is brought before the court in 
police custody; or 


e the laying of an information by the prosecutor before a magistrate (or a magistrates’ 
clerk) resulting in the issue of a summons requiring the accused to attend at court 
on a specified day to answer the allegation in the information; or 


e as above except that the magistrate issues a warrant for the defendant to be arrested 
and brought before the court. Alternatively, the warrant may be backed for bail 
where the defendant is arrested and then released on bail to attend court on a 
specified day. 


For the law relating to powers and procedures for arrest, entry, search and seizure (with 
and without warrant), see General Police Duties, chapter 2; for the law relating to 
questioning, detention, charge and bail, see chapters 5 and 15. 


Laying an Information 


Rule 4(2) of the Magistrates’ Courts Rules 1981 (SI 1981 No. 552) provides that an 
information (i.e. an allegation that a person has committed an offence), may be laid 
orally or in writing. It may be laid either by the prosecutor in person, or by counsel or 
a solicitor on his/her behalf, or by any other authorised person (r. 4(1)). 


Under the Magistrates’ Courts Act 1980, s. 1(1), on an information being laid before 
him/her, a magistrate may issue either: 


e a summons requiring the person named in the information to appear before a 
magistrates’ court to answer thereto; or 


e a warrant to arrest that person and bring him/her before a magistrates’ court. 
An information should provide the following details: 


e the name of the informant and his/her address; 
e brief particulars of the offence suspected; and 
e the law which has been contravened: 


A written information is laid when it is received in the office of the clerk of the justices 
(R v Manchester Supendiary Magistrate, ex parte Hill [1983] 1 AC 328). An oral 
information is laid by the informant going before a magistrate or clerk to make his/her 
allegation. The information need not be given on oath (r. 4(2) of the Magistrates’ 
Courts Rules 1981) for the issue of a summons. However, in order to obtain the issue 
of a warrant for arrest, an information must be in writing, and substantiated on oath 
(s. 1(3) of the Magistrates’ Courts Act 1980). 
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The information must be laid by a named. actual perser and must dische the kiannty 


of that person. In Rubin v DPP 11990] 2 QB RO it wus Held ihar a police torce was mm 
a named, actual person. Some police forees now have a policy of laying all aermrartans 
in the name of the Chief Constable or other senior officer. 


Issuing a Summons 


Under s. 1(2) of the Magistrates’ Courts Act 1980, a justice before whom an 
information has been laid has jurisdiction to issue a summons requiring the person 
named in the information to attend court to answer the charge if: 


e the offence was committed or is suspected to have been committed within the 
justice’s area; or 


è it appears to the justice that it is necessary or expedient for the better administraven 
of justice that the accused should be tried jointly with or in the same place as another 
person who is charged with an offence and is either in custody in the area or is being 
proceeded against within the area; or 


* the accused resides or is (or is believed to reside or be) within the area; or 


e a magistrates’ court for the area, by virtue of a statutory provision, has jurisdiction 
to try the offence alleged; or 


e the offence was committed outside England and Wales and (if the offence is 
summary) a magistrates’ court for the area would have jurisdiction to try the offence 
were the accused before it. 


The decision to issue the summons is judicial, not merely administrative (R v Gateshead 
Justices, ex parte Tesco Stores Ltd [1981] QB 470). Consequently, the justice or clerk must 
be satisfied that: 


e the information alleges an offence known to the law; 


e it was laid within any time-limit applicable to commencing a prosecution for the 
offence in question; 


e any consent necessary for the bringing of the prosecution has been obtained; and 


e there is jurisdiction to issue a summons having regard to the provisions of $. 1(2) of 
the 1980 Act. 


Where the above criteria are met it is normal that a summons would be issued. It would 
only be in exceptional circumstances where the justice or clerk made use of their residual 
discretion to refuse a summons. Such refusal applies in applications which appear 
frivolous or vexatious or to be an abuse of the process of the court, For example, in R 
v Bros (1901) 66 TP 54, a summons was not issued against a Jewish baker for Sunday 
trading in a predominantly Jewish area. In R y Clerk m the Medway Tures, ex parte 
DHSS (1986) 150 JP 401, the clerk refused to issue a summons because of the fathire 
of the prosecutor to lay an information within a reasonable time. Four monts had heen 


allowed to clapse between the interview of the suspect and the laying of the mfermarien 
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Service of the Summons 


Rule 98(1) of the Magistrates’ Courts Rules 1981, requires that a summons must be 
signed by the justice or clerk issuing it or (in the case of a summons issued by a justice) 
must state his ‘her name and be authenticated by the clerk’s signature. It is now common 
Practice for the necessary signature to be affixed by means of a rubber stamp. 


Under r. 98(2), a summons should state: 


e the substance of the information which has been laid against the person summoned; 
and 
e the time and place at which he’she is required to appear to answer the charge. 


One summons may be issued in relation to several informations against a person but it 
is usual for a separate summons to be issued for each information (r. 98(3)). 


Under r. 99(1) of the 1981 Rules, a summons may be served on a person by: 


e personal delivery; or 
e leaving it with another person at his her last known, or usual place of abode; or 
e posting it to the aforementioned place of abode. 


Only in relation to the service of a summons by personal delivery will it be ‘treated as 
proved’ by the court for the purpose of proceeding with the case in the defendant's 
absence. This rule further qualifies ‘treated as proved’ in relation to the other two 
methods of service above. Where the offence alleged is summary and the summons was 
either left as required or sent by registered letter or recorded delivery to the person's last 
known or usual place of abode, it is then not necessary to prove that it came to his/her 
knowledge. (See also para. 4.6 in relation to the procedure in the event of non- 
appearance of the defendant.) 


A summons for service on a corporation may be undertaken by delivering it at, or 
sending it by post to its registered office. Where there is no registered office within the 
UK, it should be delivered or sent to the corporation’s place of trade or business 
(r. 99(3) and s. 436 of the Companies Act 1948). 


References to a person’s ‘last known or usual place of abode’ are construed as including 
any address which he she gives for the purposes of service (r. 99(8)). This is of particular 
relevance to the procedure for the conditional power of arrest under s. 25 of the Police 
and Criminal Evidence Act 1984 (see General Police Duties, chapter 2). 


Generally, the service of a summons on a member of the armed forces is effected by it 
being served on the commanding officer in the case of army and RAF personnel, and 
the commanding officer of a ship or other establishment in the case of Royal Navy or 
Royal Marines personnel, as well as on the individual concerned. 


The Criminal Law Act 1977 deals with the service of summonses issued throughout the 
United Kingdom. Section 39 of the 1977 Act provides: 


(1) A stemtmrens regearing a persen charged with an offence te appear before a court in England 
and Wales may, in such manner as may be prescribed by rules of court, be served on him in Svortland 
or Northern Ireland. 


4.5.1 


4.6 


4.6.1 


SUMMONSES AND WARRANTS 


(2) A summons requiring a persen charged s 
Treland may, in such a manner as mary be 
Wales or Scotland. b 

(DY Cian of a person charged with a crime or offerce to appear before a emri in Scorand mity 
be effected in any part of the United Kingdom in like manner as may be dene tm Scotland, and for 
this purpose the persons authorised w effect such cuarion shall melude, im Bugland and Wither del 
Northern Ireland, constables and prison officers serving m those parts of the Uinued Kingdewn 


wth an enia to appear before s pyra s \orrieru 


preseribed by mulat of court, be soresd on Rim t Ragland 
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There are occasions where the prosecutor may wish to delay the issue of a summons 
when laying an information, for example, where the defendant is known to be out of 
the country. However, an information should be laid with the intention of having the 
consequent summons served as soon as reasonably possible. Where a prosecutor has 
not decided to proceed and an information is laid for the purpose of ensuring the 
prosecution should not be out of time, this amounts to an abuse of the process of the 
court and the magistrates should stay the proceedings if ultimately he/she does decide 
to proceed (R v Brentford Justices, ex parte Wong [1981] QB 445). 


Service Elsewhere in the UK 


The Scottish term for a summons is a ‘citation’. A ‘summons’ is said to be ‘served’ in 
England or Wales and a ‘citation’ is said to be ‘effected’ in Scotland. 


Postal service of summonses issued in England and Wales is permitted throughout the 
United Kingdom, although postal service of a summons is not acceptable to courts in 
Northern Ireland. Therefore, all service of Northern Ireland summonses in England and 
Wales must be served in person. The service of a Scottish citation in England and Wales 
by post is permitted. 


Issue of Warrants 


There are several different types of warrants which may be issued by justices, some of 
which are detailed below. For search warrants, see General Police Duties, chapter 2. 


Warrant to Arrest an Offender 


Section 1(1)(b) of the Magistrates’ Court Act 1980 provides that, whenever a justice 
before whom an information is laid has power to issue a summons, heshe may 
alternatively issue a warrant for the arrest of the person named in the information, save 


that: 


e the information must be in writing and substantiated on oath (s. 1(3)); and 
e either the offence alleged must be indictable or punishable with imprisonment, or 
the accused’s address must be insufficiently established for a summons to be served 


(s. 1(4)). 


Warrants for arrest under s. 1 of the 1980 Act are not commonly issued as many offences 
will carry a power of arrest without warrant. 


Unlike the issue of a summons (see para. 4.4), the justices’ clerk is not allowed 10 issue 
a warrant; the information has to be on oath and made to a justice. 
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Warrant to Arrest a Witess 


Scewen OF af the Magistrates’ Courts Act 2980 prones that, where a miagesitate i 
sansin thar a person who could give maternal evidence would not voluntarily atremd 
court, then a warrant may be issued. This course of acnon W ould onir be used where 
the magistrate considers a summons would not be effective. 


A simular power exists for wimess warrants for the High Court and the Crown Court 
Warrant to Arrest in Default 


Tins warrant is issued where a person defaults m payment of a fine or ether sum and ss 
a type of commitment warrant. 


Warrant to Commit to Prison 


“This is a warrant of arrest ditecting that the person be taken to a specified place. On arrest 
dine constable should wke the person ro the place specified and obtam a receipt. This ts one 
of the very rare occasions where @ person need pat be taken toa police station after arvest. 


Warrant to Distrain Property 


This warrant & issued in an effect to collect money. If allows certain goods to be seised 
and sold as prescribed by the Magistrates’ Court Rules 1981. 


Execution of Warrants 


By virtue of s. 125 of the Magsstrates” Courts Act 1980 (as amended), the following 
watrants do not need te be in the possession of the consmble at the ome of their boing 
executed: 


e warrants to arrest a person in connection with ‘an offence’; 


© -werrsims under the Army Act 1995, Air Foree Act 1995, Naval Discipline Act 1957 
or Reserve Forces Act 1980 (desertion etc.); 


© waras Tor nsuificiency of distress (under ss. 102 or 104 of the General Rate Act 
1967); 


e warrants for the protection of a party to a marmage or of a child of the family (under 
s. 18 of the Domestic Proceedings and Magistrates’ Courts Act 1978); and 


e warrants relating t the non-appearance of a defendant, warrants of commitment, 
Warrants of distress and warrants to arrest a witness lunder ss. 73. 76. 93 and 97 of 
the Magistrates’ Courts Act 1980), 


But in such cases the warrant must, on the demand of the person concemed, be shown 
to him her as soon as practicable. 


A warrant issued for the arrest of a fine defaulter to bring hinvher before the cour for 
att inqui into hisher means, i met one issued “to stresi a person in Connection with 


an offence’. ‘Therefore, when executing such a warrant, a constable must have i in 
histher possession (R v Peacock (1989) 153 JP 199). 
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P, a r 
Possession’ has been held to inciud 


1 e a Warrant winch was in a police car approxumenel 
ot yards away from the scene of the arrest (Rv Punts (L974, 3 AN ER 465). In De Cove 
Smallv Kirkpatrick (1979| Crim LR 41, n was held that a warrant fiar a creil fuurver wat 


not in the officer’s possession when it was at a police station half a mile away 


In order to execute a warrant of arrest issued in connection with, or ansimg our of 
criminal proceedings, or a warrant of commitment issued under s. 76 of the Magistrates’ 
Courts Act 1980, a constable may enter and search any premises when he she has 
reasonable grounds for believing the person sought is on the premises. 


The search may only be to the extent required and is restricted to the parts of the 
premises where the constable reasonably believes the person may be. Reasonable force 
may be used when necessary. 


These powers are derived from ss. 17(1)(a) and 117 of the Police and Criminal 
Evidence Act 1984 and the Codes of Practice (see appendices 5 to 7). For the law 
regulating powers of entry, search and seizure, see General Police Duties, chapter 2. 


For court orders in relation to harassment and domestic violence, see General Police 
Duties, chapter 3. 


Execution of Warrants throughout the UK 


Section 38 of the Criminal Law Act 1977 provides: 


(1) A warrant issued in Scotland or Northern Ireland for the arrest of a person charged with an 
offence may be executed in England or Wales by a constable acting within his police area; and 
subsection (3) of section 125 of the Magistrates’ Courts Act 1980 (execution without possession of the 
warrant) shall apply to the execution in England or Wales of any such warrant. 

(2) A warrant issued in England, Wales or Northern Ireland for the arrest of a person charged 
with an offence may be executed in Scotland by any constable appointed for a police area in like 
manner as any such warrant issued in Scotland. 

(3) A warrant issued in England, Wales or Scotland for the arrest of a person charged with an 
offence may be executed in Northern Ireland by any member of the Royal Ulster Constabulary or the 
Royal Ulster Constabulary Reserve; and subsections (4) and (5) of section 159 of the Magistrates’ 
Courts (Northern Ireland) Act 1964 (execution without possession of the warrant and execution on 
Sunday) shail apply to the execution in Northern Ireland of any such warrant. 

(4) A warrant may be executed by virtue of this section whether or not it has been endorsed under 
section 12, 14 or 15 of the Indictable Offences Act 1848 or under section 27, 28 or 29 of the Petty 
Sessions (Ireland) Act 1851. 


Keynote 


Section 38A of the 1977 Act provides for Scottish warrants of extract conviction (the 
Scottish equivalent of a warrant of commitment) to be executed in a simil = 
warrants of arrest for offences except that the former must be in the p an of the 
constable when executed although they need not be endorsed. Once executed the 
defaulter may be lodged at a prison in England as though the warrant had been issued 
in England, as a commitment warrant for non-payment of fine. 


Section 38B similarly provides for cross-border execution of such warrants benween 


England and Wales and Northern Ireland. The requirements as to possession of the 
warrant and the lodging in a prison in England are identical. 
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CHAPTER FIVE 


5:1 


5.2 


BAIL 


Introduction 


Although the Bail Act 1976 is the source of legislation in relation to all aspects of bail, 
more recent legislation, i.e. the Police and Criminal Evidence Act 1984, the Criminal 
Justice and Public Order Act 1994 and the Crime and Disorder Act 1998, have all made 
important amendments to the original 1976 Act. 


The meaning of ‘bail in criminal proceedings’ is contained in s. 1 of the Bail Act 1976 
which provides that: 


(D) In this Act ‘bail in criminal proceedings’ means— 
(a) bail grantable in or in connection with proceedings for an offence to a person who is accused 
or convicted of the offence, or 
(b) bail grantable in connection with an offence to a person who is under arrest for the offence 
or for whose arrest for the offence a warrant (endorsed for bail) is being issued. 
(2) In this Act ‘bail’ means bail grantable under the law (including common law) for the time 
being in force. 
(3) Except as provided by section 13(3) of this Act, this section does not apply to bail in or in 
connection with proceedings outside England and Wales. 


(5) This section applies— 
(a) whether the offence was committed in England or Wales or elsewhere, and 
(b) whether itis an offence under the law of England and Wales, or of any other country or territory. 
(6) Bail in criminal proceedings shall be granted (and in particular shall be granted wnconidi- 
tionally or conditionally), in accordance with this Act. 


Keynote 

Within s. 1(5) it provides that bail can be granted immaterial of whether the offence 
was committed in ‘England or Wales or elsewhere’, and immaterial as to which 
country’s law the offence relates to. 


Bail Without Charge 


Where one of the following conditions apply then the custody officer must release a 
detained person either unconditionally or on bail: 
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e there is msuificrent evidence to charge and the officer is nor willing to awthonse 
Getention for questioning, erc. (s. ITU and (2) of the Police and Criminal Evidence 
Act 1984); 


e the officer conduecnng the review concludes the detention witheut charge can ne 
longer be justified (s. 40(8) of the 1984 Act); 


e at the end of 24 hours detention without charge unless the detained person is 
suspected of a serious arrestable offence and continued detention up te 36 hours is 
authorised by a superintendent (s. -41(7) of the 1984 Act). 


In relation to s. 41{7) above. where continued detention is authorised for up to 30 
hours, the detained person must be released with er without bail at or before the expiry 
of this time. Alsernanvely, an applicanen can be made to a magistrates’ court for a 
warrant of further detention (s. 42(10) of the 1984 Act). 


Bail After Charge 


Where a person is charged at the police station (otherwise than on a warrant backed for 
bail), the custody officer must make a decision: 


e te keep the person in custedy until he she can be brought before a magistrates’ court, 
or to release the person; and 


è to release the person either unconditionally or on bail 
(s. 38(1) of the 1984 Act). 
Keynote 


TAS R Erosi ibi poses Ceara nl hatan ie Woe se hibar kasi 
representative should be given an oppertunity to make representations to the custody 
officer. The review should be conducted with regard to PACE Code of Practice, Code 
C, paras 15.1 to 15.6 (see appendix 5). Where ‘the See Sone e 
opportunity to make representations should also be given to the ‘appropriate adult’ 


Where the decision is made to release a person who has been charged, it would be usual 
Fe pete aay TAD oS WE Renny WRENS ete pet court 
on a specified 


With the exception of the circumstances set out below in s. 25 of the Criminal Justice 
and Public Order Act 1094, a person'charged with an offence will be given bail unless 
certain conditions (contained ins. 38 of the 1984 Act) exist allowing the custody officer 
to refuse bail. 


Bail Restrictions 


The deession to deny any unconvicted person bail ts a significant one, both personally 
and consurunonally. Every person has a general right not to be subject to unnecessarily 
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onerous bail conditions, a rgbt which has existed since the Magra Cer mm is 
thirteenth century. 


Section 23 of the Criminal Justice and Public Order Act 1994 provides irat 


(1) A person who in any proceedings has been charged with or convicted of an offence to which 
this section applies in crreumstances to which u apples shall be granted bail m those Proewedtingy vily 
if the court or, as the case may be, the constable considering the grant of bail w satisfied thar there are 
exceptional circumstances which justify it. 

(2) This section applies, subject to subsection (3) below, to the following offences, that is to say— 

(a) murder; 

(b) attempted murder; 
(c) manslaughter; 
(d) rape; or 

(€) attempted rape. 

(3) This section applies to a person charged with or convicted of any such offence only if he has 
been previously convicted by or before a court in any part of the United Kingdom of amy such offenes 
or of culpable homicide and, in the case of a previous conviction of manslaughter or of culpable 
homicide, if he was then sentenced to imprisonment or, if he was then a child or young person, to 
long-term detention under any of the relevant enactments. 

(4 This section applies whether or not an appeal is pending against conviction or sentence. 

(5) In this section— 

‘conviction’ includes— 

(a) a finding that a person is not guilty by reason of insanity; 

(b) a finding under section 4A(3) of the Criminal Procedure (Insanity) Act 1964 (cases of 
unfitness to plead) that a person did the act or made the omission charged against him; and 

(c) a conviction of an offence for which an order is made placing the offender on probation or 
discharging him absolutely or conditionally; 
and ‘convicted’ shall be construed accordingly; and 

‘the relevant enactments’ means— 

(a) as respects England and Wales, section 53(2) of the Children and Young Persons Act 1933; 

(b) as respects Scotland, sections 205(1) to (3) and 208 of the Criminal Procedure (Scotland) 
Act 1995; 

(c) as respects Northern Ireland, section 73(2) of the Children and Young Persons Act 
(Northern Ireland) 1968. 
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Section 25(1) was amended by s. 56 of the Crime and Disorder Act 1998. The previous 
wording of the section gave no right to bail where the prescribed offences applied. This 
was considered to be in contravention of Article 5 of the European Convention on 
Human Rights (no person to be deprived of his/her liberty except in specified 
circumstances, etc.). The absolute ban on bail has been replaced by a strong rebuttable 
presumption against the grant of bail. It unlikely that a custody officer would ever 
be satisfied as to the ‘exceptional circumstances’ and consequently bail would rarely be 
granted in such cases. 


In all other cases the custody officer must consider the issue of bail and s. 38(1) of the 
1984 Act sets out the occasions where bail can be refused (see para. 5.5 below). 
Where bail is refused the custody officer must inform the detained person of the reasons 
why and make an entry as to these reasons in the custody record (s. 38(3) and (4)). 


In accordance with PACE Cade C, para. 1.8, if one of the following conditions apply 
to the detained person he'she must be informed of the decision to refuse bail as soon 


as practicable: 
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e the detained person ts incapable of understanding what ts said: 
e the detained person is too violent, or likely to become violent; or 
e the detained person is in need of medical attention. 


In reaching a decsssos as to whether a person should be refused bail the custody officer 
showki consider winether the same objective can be achieved by imposing condimons w 
the bail, char cs, for che person to appear at an sppoinred place at an appointed time. If 
oondiaens attached to a person's dail are Likely to achieve the same objective as Keeping 
the persen in detention, bail must be given. 


In Grasse v Chee? Comsat ble of Dertrsierne, The Tawes. 20 April 1998, Gizronio had been 
renmamded in custody in respect of germin charges which had not ulmmarely been 
pursued. Damages (for the wrongful exercise of lawful authority) were soughr on the 
Sass that the patice had wrongly opposed the gram of bail. It was held chat the decision 
tegarding bad i part of the process of mvestgstion of crime with a ew to prosecution 
and so the police enjoyed immunity in that respect. 


Imprisonable and Non-imprisonable Offences 

The decision te grant bail can be divided into nwo groups: 

e those offences that are imprisonable; and 

e those offences that do not carry a sentence of imprisonment. 

Imprisonable Offences 

Seemen 38(1) of the Polce and Criminal Exdienve Acs 1984 provides that a custody 
Sier need mor grant bañ te am unconvicred accused who is Charged with an 
imprisonatle offence if one or more of the following grounds applies. 

Name and Address cannot be Ascertained 

If the custody oficer has reasonable grounds for doubting whether the accused's name 
and address a correct, these doubts wouhi have te be recorded, alang with the decision 
to Teftuse Daal, om the Custody record. Hf the person refuses t give his/her name. this does 
mol antomacecally satisfy the requirements of s 38. The actual wording of the seenen is 
Coat cae name er address cawet be uscertoed of that which is gwen & doubted. 

Risk of Absconding 

L the custody officer has reasonable grownds for behevmg that dre detained Person will 
fail so appear at court Lf Dadbed, there are corrain factors which the custedy officer should 
comsider when taking a decision to refuse bail undor this section. These are: 

e the nature and seriousness of the offence: 

e the character, antecedents, associations and communxy Ges of the accused: 


as 
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. his/her ‘record’ for having answered bail in the past; 


e the strength of the evidence against him/her. 


Further Offences 


This exception will apply where the custody officer has reasonable grounds for beheving 
that the detained person will commit other offence(s) if bailed 


Interference with Administration of Justice 


This applies where the custody officer has reasonable grounds for believing that 
detention is necessary to prevent the detained person from interfering with the 
administration of justice or with the investigation of offences or a particular offence. 


Own Protection 


There is a further exception where the custody officer has reasonable grounds for 
believing that detention is necessary for the person’s own protection or to prevent the 
person causing injury or loss or damage to property. 


Juvenile: Welfare 


If the detained person is a juvenile and the custody officer has reasonable grounds for 
believing that detention is necessary for his/her own welfare then bail need not be 
granted. This has a wider meaning than just ‘protection’ and could apply to juveniles 
who, if released, might be homeless or become involved in prostitution or vagrancy. 


Non-imprisonable Offences 

Section 38(1) of the Police and Criminal Evidence Act 1984 provides that a custody 
officer need not grant bail to an unconvicted person who is charged with a non- 
imprisonable offence if one or more of the following grounds applies. 

Name and Address cannot be Ascertained 

As for imprisonable offences above (see para. 5.5.1). 

Physical Injury to Another 

The custody officer has reasonable grounds for believing that detention is necessary to 
prevent the detained person causing physical injury to any other person. This differs 
from the imprisonable offence where bail can be refused for the detained person's own 
protection. 


Prevent Loss or Damage to Property 


The custody officer has reasonable grounds for believing that detention as necessary to 
prevent the detained person causing loss or damage to property. 
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Juvenile: Welfare 
As for imprisonable offences above (see para. 5.5.1). 


A custody officer must record the reasons for imposing or varying bail conditions and 
indicating details of the relevant risk as set out above. Guidance to courts when 
approaching the decision to grant bail was given in R v Mansfield Justices, ex parte 
Sharkey [1985] QB 613. In that case it was held that any relevant risk (e.g. of 
absconding etc.) must be a ‘real’ risk, not just a fanciful one. 


Bail Conditions 


The Criminal Justice and Public Order Act 1994 allows the police to impose conditions 
on bail given to people charged with an offence. These conditions are the same as those 
which the courts can impose under the Bail Act 1976 with certain modifications 
outlined below. 


General Provisions 


The general provisions as to bail are contained in s. 3 of the Bail Act 1976, which 
provides: 


(1) A person granted bail in criminal proceedings shall be under a duty to surrender to custody, 
and that duty is enforceable in accordance with section 6 of this Act. 

(2) No recognisance for his surrender to custody shall be taken from him. 

(3) Except as provided by this sectton— 

(a) no security for his surrender to custody shall be taken from him, 

(b) he shall not be required to provide a surety or sureties for his surrender to custody, and 

(c) no other requirement shall be imposed on him as a condition of bail. 

(4) He may be required, before release on bail, to provide a surety or sureties to secure his 
surrender to custody. 

(S) He may be required, before release on bail, to give security for his surrender to custody. The 
security may be given by him or on his behalf. i 

(6) He may be required to comply, before release on bail or later, with such requirements as appear 
to the court to be necessary to secure that— 

(a) he surrenders to custody, 

(b) he does not commit an offence while on bail, 

(©) he does not interfere with witnesses or otherwise obstruct the course of justice whether in 
relation to himself or any other person, 

(a) he makes himself available for the purpose of enabling inquiries or a report to be made to 
assist the court in dealing with him for the offence, 

(e) before the time appointed for him to surrender to custody, he attends an interview with an 
authorised advocate or authorised litigator, as defined by section 119(1) of the Courts and Legal 
Services Act 1990; 
and, in any Act, ‘the normal powers to impose conditions of bail’ means the powers to impose 
conditions under paragraph (a), (b) or (c) above. 

(6ZA) Where he is required under subsection (6) above to reside in a bail hostel or probation 
hostel, he may also be required to comply with the rules of the hostel. 
(6A) In the case of a person accused of murder the court granting bail shall, unless it considers 
ae satisfactory reports on his mental condition have already been obtained, impose as conditions of 
ail— 

(a) a requirement that the accused shall undergo examination by two medical practitioners for 
the purpose of enabling such reports to be prepared; and 

@) a requirement that he shall for that purpose attend such an institution or place as the court 
directs and comply with any other directions which may be gtven to him for that purpose by either of 
those practitioners. 
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(6B) Of the medical practitioners referred to in subsection (6A) above at least one shall be a 
‘Practitioner approved for the purposes of section 12 of the Mental Health Act 1983 

(7) Ifa parent or guardian of a child or young person consents to be surety for the child or young 
Person for the purposes of this subsection, the parem or guardian may be rapared bo wiry: Mae te 
chid or young person complies with any requirement impos olon hie bee cartus af boin O oF 
(6A) above bur— E 

¢ @) no requirement shall be imposed on the parent or the guardian of a young person by virtue 
of this subsection where it appears that the Young person will ara thë age of 17 befere the mire w 
be appointed for him to surrender to custody; and 

i (b) the parent or guardian shall not be required to secure compliance with any requirement to 
which his consent does not extend and shall not, in respect of those requirements to which his consent 
does extend, be bound in a sum greater than £50. 

(8) Where a court has granted bail in criminal proceedings that court or, where that court has 
committed a person on bail to the Crown Court for trial or to be sentenced or otherwise dealt with, 
that court or the Crown Court may on application— 

(a) by or on behalf of the person to whom bail was granted, or 

(È), by the prosecutor or a constable, 
vary the conditions of bail or impose conditions in respect of bail which has been granted 
unconditionally. 

(8A) Where a notice of transfer is given under a relevant transfer provision, subsection (8) above 
shall have effect in relation to a person in relation to whose case the notice is given as if he had been 
committed on bail to the Crown Court for trial. 

(8B) Subsection (8) above applies where a court has sent a person on bail to the Crown Court 
for trial under section 51 of the Crime and Disorder Act 1998 as it applies where a court has 

~ committed a person on bail to the Crown Court for trial. [This subsection is inserted by the Crime and 
Disorder Act 1998, sch. 8 and is in force from 4 January 1999 only in certain pilot areas where 
s. 51 of the 1998 Act is in force.] 

(9) This section is subject to subsection (2) of section 30 of the Magistrates’ Courts Act 1980 
(conditions of bail on remand for medical examination). 

(10) This section is subject, in its application to bail granted by a constable, to section 3A of this Act. 

(10) In subsection (8A) above ‘relevant transfer provision’ means— 

(a) section 4 of the Criminal Justice Act 1987, or 
(b) section 53 of the Criminal Justice Act 1991. 
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Section 3(6)(e) was added by s. 54(2) of the Crime and Disorder Act 1998 which 
provides a court granting bail with a further condition not available to the police. This 
condition, for the accused to attend an interview with an authorised advocate, was 
introduced to limit the occasions where an accused attended a first hearing and an 
adjournment was required for such legal advice to be obtained. This condition does not 
affect the right of an accused to represent himself/herself in court. 


Police Bail 


Section 3A of the Bail Act 1976 applies to bail granted specifically by a custody officer 
thereby amending s. 3 of the Act: 


(1) Section 3 of this Act applies, in relation to bail granted by a custody officer under part IV of 
the Police and Criminal Evidence Act 1984 in cases where the normal powers to impose comido of 
bail are available to him, subject to the following modifications. 

(2) Subsection (6) does not authorise the imposition of a requirement to reside in a bail hostel or 
any requirement under paragraph (d) or (e). 

(3) Subsection (6ZA), (í 6A) and (6B) shall be omitted. 

(4) For subsection (8), substitute the following— l i 

(8) Where a custody officer has granted bail in criminal proceedings he or another custody 
offiver sereme at the same police station mary, at ther request of thy peram: to cee o Dae gramme, 
vary the conditions of bail and in doing so he may impose conditions or more onerous conditions. ’. 
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(5) Where a constable grants bail to a person no conditions shall be imposed under subsections 
(4), (5), (6) or (7) of section 3 of this Act unless it appears to the constable that it is necessary to 
do so for the purpose of preventing that person from— 

(a) failing to surrender to custody, or 


(6) committing an offence while on bail, or l RN ; f 
(©) interfering with witnesses or otherwise obstructing the course of justice, whether in relation 


to himself or any other person. ; ; 
(6) Subsection (5) above also applies on any request to a custody officer under subsection (8) of 


section 3 of this Act to vary the conditions of bail. 
Keynote 
The modifications to s. 3, in relation to bail granted by custody officers, are: 
e no authority to bail to a bail hostel or probation hostel (s. 3(6ZA)); 
© no authority to bail for court reports (s. 3(6)(d)); 


e no authority to bail for medical reports (s. 3(6A)). 


Bail Conditions 


Section 3A(5) of the Bail Act 1976 provides for the occasions when a custody officer 
can consider imposing bail conditions. These are where it appears to be necessary to 
prevent the person from: 


e failing to surrender to custody; or 
e committing an offence while on bail; or 


e interfering with witnesses or otherwise obstructing the course of justice, whether in 
relation to himself/herself or any other person. 


Where the custody officer decides to grant bail and considers one or more of the 
requirements in s. 3A(5)(a) to (c) apply, one or more of the following conditions can 
be imposed: 

e the accused is to live and sleep at a specified address; 


e the accused is to notify any changes of address; 


e the accused is to report periodically (daily, weekly or at other intervals) to his/her 
local police station; 


e the accused is restricted from entering a certain area or building or to go within a 
specified distance of a specified address; 


e the accused is not to contact (whether directly or indirectly) the victim of the alleged 
offence and/or any other probable prosecution witness; 


e the accused is to surrender his/her passport; 
e the accused’s movements are restricted by an imposed curfew between set times (i.e. 
when it is thought the accused might commit offences or come into contact with 


witnesses); 
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the accused is required to provide a surety or security 


Where conditions are imposed, an accused may make appheatien to the same custody 
officer or another custody officer Serving at whe same police station $ lave the 
conditions varied or removed. When such an apphcaumn ts received the maner should 
be considered on its merits at that time. The custody officer can vary the cendinens, 


including making them more onerous, if this can be justified, or leave them the sarie 
(s. 5A(2)). 


The custody officer either imposing or varying the conditions of bail impused ‘shal! 
include a note of those reasons in the custody record and shall give a copy of that nove 
to the person in relation to whom the decision was taken’ (s. 5A(4)). 


The application for varying conditions can also be made to a magistrates’ court 
(s. 5A(2)). 


Surety and Sureties 


Section 3(4) of the Bail Act 1976 provides that before a person is granted bail he/she 
may be required to provide one or more sureties to secure his/her surrender to custody. 
A custody officer is entitled (as a court) to require such sureties. 


The question of whether or not sureties are necessary is at the discretion of the custody 
officer (or court) but this condition can only be applied where it is believed the accused 
may abscond, commit further offences, interfere with witnesses, etc., (sch. 1, part I). It 
should be noted that sureties have no responsibilities (liability) in relation to an accused 
committing further offences or interfering with witnesses etc. whilst on bail. 


The suitability of sureties is provided by s. 8 of the 1976 Act and provides for the 
following considerations as to a surety’s suitability: 


e financial resources 

e character and previous convictions 

e relationship to the accused 

The decision as to the suitability of individual sureties is a matter for the custody officer. 


The normal consequence for a surety if the accused does not answer bail is that the 
surety is required to forfeit the entire sum in which he/she stood surety. The power tù 
forfeit recognisances is a matter for the court and is contained in s. 120(1) to (3) of the 
Magistrates’ Courts Act 1980 and rr. 21 and 21A of the Crown Court Rules 1982. 


It is not necessary to prove that the surety had any involvement in the accused's non- 
appearance (R v Warwick Crown Court, ex parte Smalley [1987] 1 WLR 237). However, 
where a surety has taken all reasonable steps to ensure the appearance of an accused u 
was held that the recogmisance ought not to be forfered (R v York Crosen Cos, ex parre 
Goleman (1987) 86 Cr App R 151). Section 7(3)(c) of the Bail Act 1970 prowales for a 
surety to notify a constable in wring that the accused is unlikely to surrender to custody 
and that for that reason the surety wishes to be reheved of his/her obligations as a surety 

Such an action may well be determined to be ‘reasonable steps’. 
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Section 3(5) of the Bail Act 1976 provides that, before a person is granted bail, heshe 
may be required to give security for his/her surrender to custody. As with sureties, a 
custody officer is entitled (as a court) to require such security, as far as s. 3(6)(a) to (€) 
(surrender to custody, not commit an offence on bail, interfere with witnesses, etc.) 
applies. The security required may be a sum of money or other valuable item and may 
be given either by the accused or someone on his/her behalf 


As with sureties, where an accused absconds this would result in forfeiture of the 
security. This would not be the case if there appears reasonable cause for the (accused's) 
failure to surrender to custody (s. 5(7) to (9) of the 1976 Act). 


Appointment of Court Date 


In its aim to speed up the criminal justice process, the Crime and Disorder Act 1998, 
s. 46 has introduced an amendment to s. 47 of the Police and Criminal Evidence Act 
1984. Previously, where a custody officer released an arrested person on bail, this 
section did not provide himvher with any statutory requirements or guidance as to the 
time by which that person must appear before a magistrates’ court. 


The amended s. 47 now provides: 


(3A) Where a custody officer grants bail to a person subject to a duty to appear before a 
magistrates’ court, he shall appoint for the appearance— 
(a) a date which is not later than the first sitting of the court after the person is charged with 
the offence; or 
(6) where he is informed by the clerk to the justices for the relevant petty sessions area that the 
appearance cannot be accommodated until a later date, that later date. 


Keynote 


The main reason for the introduction of the amendment is to enable simple ‘guilty plea’ 
cases to be dealt with, wherever possible, at the next court hearing. 


Juveniles Refused Bail 


Under s. 38(6) of the Police and Criminal Evidence Act 1984, where a juvenile has been 
refused bail, the custody officer must try and make arrangements for the detained 
juvenile to be taken into the care of a local authority in order that he she can be detained 
pending appearance in court. 


Two exceptions are provided: 

e where the custody officer certifies that it is impracticable to do so, or 

è in the case of a juvenile of at least 12 years of age, where no secure accommodation 
is available and there is a risk to the public of serious harm from that juvenile which 
cannot be adequately protected by placing the juvenile in other local authority 


accommodation. 
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The certificate signed by the custody officer mu MALAR ANN ube juvenile lured 
appears at court (s. 38(7)). 


ee ? : 
PACE Code C, Note 16B makes it clear that the availability of secure accomnodanar 
is only a factor in relation tw a juvenile aged 12 or over, When the local wurhwrirs 


accommodation would not be adequate to protect the public from serious harm imom 
the juvenile. 


The obligation to transfer a juvenile to local authority accommodation applies equally 
to a juvenile charged during the daytime as it does to a juvenile to be held overmght, 
subject to a requirement to bring the juvenile before a court in accordance with s. 46 
of the 1984 Act (see below). 


Treatment of People Refused Bail 


The custody officer must continue to comply with the PACE Codes of Practice in 
relation to the treatment of the person while detained pending his/her appearance at 
court or any latter decision to give bail. Even though a decision to refuse bail may have 
been taken properly at the time, the circumstances may change and bail may become 
appropriate. It may be that bail has been refused because of the fear that the person 
may interfere with a witness. If that witness then informs the police that he/she is going 
to stay with friends abroad, it may be sufficient to protect the witness by granting bail 
on the condition that the accused surrenders his/her passport. 


Section 40 of the 1984 Act requires that a person who has been refused bail must have 
his/her detention reviewed by the custody officer within nine hours of the last decision to 
refuse bail. This can only be delayed if the custody officer is not available to carry out 
the review and then it must be carried out as soon as practicable. Any reason for the 
delay must be recorded in the custody record along with the decision. If detention can 
no longer be justified, the person should be bailed with or without conditions as 
appropriate. 


A person charged with an offence and refused bail must be brought before a magistrates’ 
court in accordance with s. 46 of the 1984 Act. Section 46 provides that: 


(D Where a person— 
(a) is charged with an offence; and 
(b) after being charged— 
(i) is kept in police detention; or 
(ii) is detained by a local authority in pursuance of arrangements made under section 38(6) 
above, 
he shall be brought before a magistrates’ court in accordance with the provisions of this section. 

(2) If he is to be brought before a magistrates’ court for the petty sessions area in which the police 
station at which he was charged is situated, he shall be brought before such a court as soon as is 
practicable and in any event not later than the first sitting after he is charged with the offence. 

(3) If no magistrates’ court for that area is due to sit either on the day on which he is charged or 
on the next day, the custody officer for the police station at which he was charged shail inform the 
clerk to the justi ex for the area that there is a person m the area to whem subsection | 2) aber aprh 

(4) Ifthe person charged is to be brought before a magistrates? court for a petty sessions area other 
than thar m zehweh the poles staren ar which he was charged is situated, lie hall be retin to Aia 
area as soon as is practicable and brought before such a court as soon as is practicable after his arrival 
in the area and in any event not later than the first sitting of a magistrates’ court for that area after 
his arrival in the area. 
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(5) If no magistrates? court for that area is due to sit either on the day on which he arrives in the 


area or on the next day— 


(a) he shall be taken to a police station in the area; and ren 
(b) the custody officer at that station shall inform the clerk to the justices for the area that there 


is a person in the area to whom subsection (4) applies. a A 
(6) Subject to subsection (8) below, where a clerk to the justices for a petty sessions area has been 


informed— r 
(a) under subsection (3) above that there is a person in the area to whom subsection (2) above 


applies; or 2 s ‘ 
(b) under subsection (5) above that there is a person in the area to whom subsection (4) above 


applies, , À 
the clerk shall arrange for a magistrates’ court to sit not later than the day next following the relevant 


day. 
(7) In this section ‘the relevant day’— : 
(a) in relation to a person who is to be brought before a magistrates’ court for the petty sessions 
area in which the police station at which he was charged is situated, means the day on which he was 


charged; and 
(b) in relation to a person who is to be brought before a magistrates’ court for any other petty 
sessions area, means the day on which he arrives in the area. 

(8) Where the day next following the relevant day is Christmas Day, Good Friday or a Sunday, 
the duty of the clerk under subsection (6) above is a duty to arrange for a magistrates’ court to sit not 
later than the first day after the relevant day which is not one of those days. 

(9) Nothing in this section requires a person who is in hospital to be brought before a court if he 
is not well enough. 


Keynote 


The person must be brought before the next available court (it is for the clerk of the 
court to decide when the next available court is sitting (R v Avon Magistrates, ex parte 
Broome [1988] Crim LR 618)). If no court is sitting on the next day after charging, 
(other than Sundays, Christmas Day or Good Friday), the custody officer must inform 
the clerk of the court. If the court in which the person is to appear is in another area, 
the person must be taken to the area as soon as practicable and then be taken to that 
court at the next available sitting. Section 46(9) provides an exception to this 
requirement if the person is in hospital and is not fit to appear. 


The detained person need not be granted bail if the custody officer is satisfied that there 
are ‘substantial grounds’ for believing that the defendant, if released on bail (whether 
subject to conditions or not) would: 


e fail to surrender to custody; or 

e commit an offence while on bail; or 

e interfere with witnesses or otherwise obstruct the course of justice, whether in 
relation to himself/herself or any other person. 


The detained person may also be refused bail for his/her own protection. Where the 


accused is a juvenile, bail may also be refused if he/she should be kept in custody for 
his/her own welfare. “i 


Offence of Absconding 


Section 6 of the Bail Act 1976 Act creates an offence of absconding and provides that: 


(1) If a person who has been released on bail in criminal proceedings fails without reasonable 
cause to surrender to custody he shall be guilty of an offence. 
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(2) If a person who— 
(a) has been released on bail in criminal proceedings, and 
(b) having reasonable cause therefor, has failed to surrender to custody, 


fitils to surrender to custody ar the auppowtted place as saon after the appetiied tine a> t recepomnabl 
practicable he shall be guilty of an offence. 
Keynote 


The burden of proof in relation to showing ‘ reasonable cause’ (s. 6{1)) i$ a matter for 
the accused (s. 6(3)). 


A person who has ‘reasonable cause’ still commits the offence if he’she falls to surrender 
‘as soon after the appointed time as is reasonably practicable’. In Laidlaw v Avkinson, 
The Times, 2 August 1986, it was held that being mistaken about the day on which one 
should have appeared was not a reasonable excuse. 


Section 6(4) also provides that: 


A failure to give to a person granted bail in criminal proceedings a copy of the record of the decision 
shall not constitute reasonable cause for that person’s failure to surrender to custody. 


Failure to Comply with Bail 


There are occasions where a person who has been bailed to return to a police station at 
a later date or to appear at court may be arrested without warrant. These occasions are 
dealt with by s. 46A of the Police and Criminal Evidence Act 1984 and s. 7 of the Bail 
Act 1976. 


Section 46A of the Police and Criminal Evidence Act 1984 provides that: 


(1) A constable may arrest without a warrant any person who, having been released on bail under 
this Part of this Act subject to a duty to attend at a police station, fails to attend at that police station 
at the time appointed for him to do so. 

(2) A person who is arrested under this section shall be taken to the police station appointed as 
the place at which he is to surrender to custody as soon as practicable after the arrest. 

(3) For the purposes of— 

(a) section 30 above (subject to the obligation in subsection (2) above), and 


(6) section 31 above, 
an arrest under this section shall be treated as an arrest for an offence. 


Keynote 


The offence for which the person is arrested under subsection (1) above is the offence 
for which he/she was originally arrested (s. 34(7) of the 1984 Act). This power of arrest 
only applies where the person has failed to attend the police station at the appointed 
time; it does not extend to situations where there is a ‘reasonable suspicion’ that the 
person has failed to attend. 


Failure to Appear at Court (or Expected Not to Appear) 


Section 7 of the Bail Act 1976 provides that: 


(1) If a person who has been released on bail in criminal proceedings and ts under a duty to 
surrender ite the custody ef a court fails to surrender tò enstody ar the time appe tor bim r te 
so the court may issue a warrant for his arrest. 
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(2) If a person who has been released on bail in criminal proceedings absents himself from sa 
court at any time after he has surrendered into the custody of the court and before the court is tie ty 
10 begin or to resume the hearing of the proceedings, the court may issue a warrant for his arrest but 
no warrant shall be issued under this subsection where that person is absent in accordance with leave 


i , court. 
given to him by or on behalf of the co thy, -a A i 
G) A person who has been released on bail in criminal proceedings and is under a duty to 


surrender into the custody of a court may be arrested without warrant by a constable— i 
(a) if the constable has reasonable grounds for believing that that person is not likely to 


surrender to custody; Bic: e 
(b) if the constable has reasonable grounds for believing that that person is likely to break any 


of the conditions of his bail or has reasonable grounds for suspecting that that person has broken any 


of those conditions; or a = 
(c) in a case where that person was released on bail with one or more surety or sureties, if a 


surety notifies a constable in writing that that person is unlikely to surrender to custody and that for 


that reason the surety wishes to be relieved of his obligations as a surety. 


Keynote 


Section 7 therefore provides a power of arrest without warrant if the constable: 


e has reasonable grounds for believing that the person is not likely to surrender to 
custody; 


e has reasonable grounds for believing that the person is likely to break, or reasonable 
grounds for suspecting that the person has broken, any conditions of bail; or 


e is notified by a surety in writing that the person is unlikely to surrender to custody 
and for that reason the surety wishes to be relieved of his/her obligations as a surety. 


Where a person is arrested under s. 7 he/she shall be brought before a magistrate in the 
petty sessions area where he/she was arrested as soon as practicable and in any event 
within 24 hours (s. 7(4)(a)). 


Where a person is arrested within 24 hours of the time appointed for him/her to 
surrender to custody he/she must be brought before the court at which he/she was to 
have so surrendered (s. 7(4)(b)). In reckoning the 24 hour period no account is to be 
taken of Christmas Day, Good Friday or any Sunday (s. 7(4)). 


In dealing with a person brought before the court under subsection (4), if the magistrate 
is of the opinion that the person is not likely to surrender to custody or has broken or 
is likely to break any bail conditions he/she may: 


e remand or commit the person to custody 
e grant bail subject to the same or different conditions. 


Where the justice is not of such an opinion, he/she shall grant bail with the same 
conditions (if any) as were originally imposed (s. 7(5)). 


Where the person being dealt with is a child or young person and the justice does not 
grant bail, he/she should remand such person to the care of the local authority (s. 7(6)). 
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Courts and Bail 


Where a person is accused of an offence and appears before 4 magistrates’ court on 
Crown Court and applies to the court for bail there is a presumption furder + 4/1) a! 
the Bail Act 1976) in favour of granting bail: 


A person to whom this section applies shall be granted bar except as provided m vchedule 1 te vate Act 


(See para. 5.12 below for sch. 1.) 


In addition to a person appearing before the court in connection with proceedings for 
an offence, s. 4(1) also applies to adjournments for reports before sentencing and 
persons being dealt with for an alleged breach of a requirement in a probation, 
community service, combination or curfew order. 


With the exception of s. 4(2) (adjournment for report of a convicted person), s. 4(1) 
does not apply where a person has been convicted and is seeking bail pending an appeal 
or has been committed to the Crown Court for sentence. In such cases the granting or 
refusal of bail is at the discretion of the court. If bail were to be granted by the court it 
would be subject to s. 1(1) of the Bail Act 1976, ‘bail in criminal proceedings’. 


Bail by Magistrates’ Courts 


A magistrates’ court may remand an accused person in custody or on bail (ss. 5(1), 
10(1) and 18(4) of the Magistrates’ Courts Act 1980). In exercising their powers of 
remand or bail the magistrates must do so in accordance with the Bail Act 1976 
(s. 128(1) of the 1980 Act). These provisions relate to the magistrates’ jurisdiction to 
adjourn and remand a case. Such jurisdiction applies when the court is: 


ə inquiring into an offence as examining justices; 

e trying an information summarily; or 

e determining mode of trial for an pince triable either way. 
Bail by the Crown Court 


The Supreme Court Act 1981, s. 81(1)(a) to (g), lists the persons to whom the Crown 
Court may grant bail. Section 81(1) provides: 


(1) The Crown Court may grant bail to any person— 

(a) who has been committed in custody for appearance before the Crown Court or in relation to 
whose case a notice of transfer has been given under section 4 af the Criminal Justice Act 1987 ør wie has 
been sent in custody to the Crown Court for trial under section S1 of the Crime and Disorder Act 1998; or 

(b) who is in custody pursuant to a sentence imposed by a magistrates’ court, and who has 
appealed to the Crown Court against his conviction or sentence; or 

(©) who is in the custody of the Crown Court pending the disposal of his case by that court; or 

(d) who, after the decision of his case by the Crown Court, has applied to that court for the 
statement of a case for the High Court on that deciston; or 

(e) who has applied to the High Court for an order of certiorari to remove proceedings in the 
Grown Court in his case into the High Court, or has applied to the High Court for leave to make 
such an application; or 

f) to whom the Crown Court has granted a certificate under section 1(2) or 11(1A) of the 
Griminal Appeal Act 1968 or under subsection (1B) below; or 
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(g) who has been remanded in custody by a magistrates’ court on adjourning a case under— 

@ section 5 (adjournment of inquiry into offence); 

(ii) section 10 (adjournment of trial); s 

(iii) section 18 (initial procedure on information against adult for offence triable either way) ; 
or 

(iv) section 30 (remand for medical examination), 
of the Magistrates’ Courts Act 1980; 3 
and the time during which a person is released on bail under any provision of this subsection shall not 
count as part of any term of imprisonment or detention or detention under his sentence. 


Keynote 


Subsection (1)(g) relates to an accused who is remanded in custody by the magistrates’ 
court and makes an application for bail to the Crown Court. The reference to ss. 5, 10 
and 18 or 30 of the Magistrates’ Courts Act 1980 relates to adjournments before 
inquiring into an offence as examining justices and adjournments for medical reports 
respectively. The magistrates’ court is required to provide a certificate to the Crown 
Court that, before refusing bail, it heard full argument. 


Section 25 of the Criminal Justice and Public Order Act 1994 (occasions where 
bail cannot be granted) relates to all the powers of the Crown Court to grant bail (see 
para. 5.4 above). 


Bail by the High Court 


The High Court has jurisdiction to grant bail to the following people in the following 
circumstances: 


e people refused bail by the magistrates’ court (s. 22(1) of the Criminal Justice Act 
1967); 


e people who have applied to the Crown Court to state a case for opinion or seeking an 
order to quash that court’s decision (s. 37(1)(b) of the Criminal Justice Act 1948); 


e people convicted or sentenced by the magistrates’ court and seeking an order to 
quash that decision (s. 37(1)(d) of the 1948 Act). 


Keynote 


This process is generally referred to as applying for bail to ‘judge in chambers’ and in 
practice would require the investigating officer to appear before a single High Court 
judge. 


As with the Crown Court, s. 25 of the Criminal Justice and Public Order Act 1994 
(occasions where bail cannot be granted) applies to bail by the High Court (see para. 
5.4 above). 


Bail by Court of Appeal 


The Court of Appeal may grant bail to a person who has served notice of appeal or 
notice of application for leave to appeal against conviction and sentence in the Crown 
Court (s. 19 of the Criminal Appeal Act 1968). People appealing from the Court of 
Appeal to the House of Lords can also be granted bail (s. 36 of the 1968 Act). 
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Tht provisions of $. 25 of the Criminal Justice and Public Order Aer 1994 applis equally 
to the Court of Appeal (see para. 5.4 above). 


Courts Refusing Bail 


The considerations of the court in relation to granting bail are similar to those of the 
custody officer (see para. 5.5 above) and can be divided into the same two groups 
namely: 


e those offences that are imprisonable; and 
e those offences that do not carry a sentence of imprisonment. 
Imprisonable Offences 


The Bail Act 1976 (sch. 1, part I, paras 2 to 5) lists the five grounds where a court need 
not grant bail to an unconvicted accused charged with an imprisonable offence: 


` 2. The defendant need not be granted bail if the court is satisfied that there are substantial grounds 
for believing that the defendant, if released on bail (whether subject to conditions or not) would 
(a) fail to surrender to custody, or 
(6) commit an offence while on bail, or 
(©) interfere with witnesses or otherwise obstruct the course of justice, whether in relation to 
himself or any other person. 


2A. The defendant need not be granted bail if— 
(a) the offence is an indictable offence or an offence triable either way; and 
(b) it appears to the court that he was on bail in criminal proceedings on the date of the offence. 


3. The defendant need not be granted bail if the court is satisfied that the defendant should be kept 
in custody for his own protection or, if he is a child or young person, for his own welfare. 


4. The defendant need not be granted bail if -he is in custody in pursuance of the sentence of a court 
or of any authority acting under any of the Services Acts. 


5. The defendant need not be granted bail where the court is satisfied that it has not been practicable 


to obtain sufficient information for the purpose of taking the decisions required by this part of this 
schedule for want of time since the institution of the proceedings against him. 


Keynote 


In para. 3, where the defendant is being kept in custody for his/her own protection, or 
where the defendant is a child or young person (under the age of 17 (s. 2(2)), the 
detention is ‘for his/her own welfare’. 


There are two further grounds where the court need not grant bail: 


e where the defendant has been arrested for absconding or breaking conditions of bail 
(sch. 1, part I, para. 6); 


e where the court wishes further inquiries or a report to be made and i samsticd 
that the only practical way of achieving this is to remand the defendam in custody 


(sch. 1, part I, para. 7). 
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Non-Imprisonable Offences 


Vhe Bail Acs 1976 (sch. 1, part I, paras 2 to 4) liss the four grounds where a court 
need not grant bail to an umcenvicted accused charged with an imprisonable offence: 


2. The defendant need nor be granted bail if b p 
(a) ir appears ro the court thar, having been previously granted bail in criminal proceedings, 
fee kas Lalea er seeder ta cusandy w accordemes OEA ks ddhigacens sonder the grms vf di] cani 
(8) rhe court believes, in view of thar failures thar the defendant, if released on bail (whether 
Subiect to conditions or nor) would fail ro surrender to custody. 


3. Tine sdepeondaner weed wes de gysensed bani if diw cosent ts saige shar che dgniani shank be keps 
in custody for his own protection or, if he is a child or voung person, for his ovom tvelfare. 


4. The defendant need nor be granted bail if he is in custody in pursuance ef the sentence of a court 
or of anv authority acting under any ef the Services Acts. 


Keynote 
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e where the defendant has been arrested for absconding or breaking conditions of bail 


Detention of Adults and Juveniles 


Where an aceused is aged 21 or over and a court refuses bail, that person is detained 
in prison (or other remand centre) until the next hearing. 


Tn relation to an accused aged 17 to 20 inclusive, who is remanded or committed for 
trial or sentence in custody. the court must commit him her te the remand centre where 
one is available (s. 27(1) of the Criminal Justice Act 1948). 


In relation to an accused under 17 years old, where a court remands them or Commits 
them for trial or sentence without bail. that person must be remanded to local authority 
accommodation unless the criteria laid down in s. 23(5) of the Children and Young 
Persons Act 1969 are satistied (s. 23(1)). 


Section 23(5) provides 


[5] Tikes sabscemem apples æ a young person wiv has actatned she age of fifteen, bus oai F— 

(a) he ts charged with or has been convicted of a violent or sexual offence, or an offence 
Poessestnable te tee case of an adult much umprisemanant for à sarm ef fourteen wears or mere: or 

ey he has a meene Massey of abscomdeng while romandaj co bocal autiomzy accomodare, 
and ws changed wik a hes been comctcred of an ueprisomadle gence aileged ar foumi se Hane bern 
sommined while he was so remanded, 
aed oe emtier can ate coen ss of opemeon that amby remscandoag heme ge a command cence ar prisen 
wouid be adequate to prorect the public from serious harm from him. 
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When s. 97 of the Crime and Disorder Act 1998 comes into effect, s. 25 will be 


amended so that it applies to 12 to 16 vear olds in categories to be determined by ure 
Home Secretary. 


In R v Croydon Crown Court, ex parte G, The Times, 3 May 1995, ‘serious harm” was 
held to be assessed by reference to the nature of the offences charged and the 
surrounding circumstances. 


Section 23A of the Children and Young Persons Act 1969 provides the police with a 
power of arrest where a constable has reasonable grounds for suspecting that a person 
is breaking his/her conditions (i.e. remanded or committed to local authority accom- 
modation). Where the arrested person cannot be brought before the court, before which 
he/she was to have appeared, within 24 hours then he/she must ‘be brought as soon as 
practicable and in any event within 24 hours after his arrest before a justice of the peace 
for the petty sessions area in which he was arrested’ (s. 23A(2)). 


Remands in Police Custody 

As outlined in para. 5.13 above, where a person is remanded in custody it normally 
means detention in prison or a remand centre. However, s. 128 of the Magistrates’ 
Courts Act 1980 provides that a magistrates’ court may remand a person to police 
custody: 


e for a period not exceeding three days (24 hours for persons under 17) (s. 128(7)); 


e for the purpose of inquiries into offences (other than the offence for which he/she 
appears before the court) (s. 128(8)(a)); 


e as soon as the need ceases he/she must be brought back before the magistrates 


(s. 128(8)(b)); 


e the conditions of detention and periodic review apply as if the person was arrested 
without warrant on suspicion of having committed an offence (s. 128(8)(c) and (d)). 


This option is colloquially referred to as a ‘three day lie down’. 
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CHAPTER SIX 


6.1 


6.2 


COURT PROCEDURE AND 
WITNESSES 


Introduction 


Once the various parties to a case have been brought to court, the trial or hearing can 
proceed. This chapter addresses the way in which those proceedings will be conducted 
and the relevant requirements made of the parties concerned. 


Conduct of a Prosecution 


A summary trial, where there is a ‘guilty plea’, starts with the prosecution stating the 
facts of the case. The defence then put any mitigation to the court before sentence. 


A ‘not guilty’ plea allows the prosecution to call its evidence, and before doing so 
address the court. In something resembling a forensic tennis match, the defendant can 
then address the court and call evidence, a process which is followed by rebuttal 
evidence, confined to unexpected matters raised by the defence, being called by the 
prosecution. At the end of the evidence for the defence (and the rebuttal evidence, if 
any), the defendant may address the court if he/she has not already done so. 


Either party may, with the court’s leave, address the court a second time, but if afforded 
to one party, the opportunity must not be denied the other party. Where both parties 
address the court twice, the prosecution goes first on the second occasion. 


In the event of the non-appearance of the defendant, where heshe has not answered to 
bail, the court can issue a warrant for his/her arrest under s. 7 of the Bail Act 1976 (see 
chapter 5) or s. 1 of the Magistrates’ Courts Act 1980 (see chapter 4). 


Section 11 of the Magistrates’ Courts Act 1980 provides that: 


(1) Subject to the provisions of this Act, where at the time and place appointed for the trial or 
adjourned trral ef an uifermaten the proseentor appears brer tie awed ames wen, the COUNT mass 
proceed in his absence. 
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6.6 


COURT PROCEDURE AND WITNESSES 
e «the issues in contention to be identified; 
e clarifying which witnesses need to attend; 
e estimating the amount of time the court will require to hear the case. 


Pre-trial reviews have been in use by a number of courts and s. 49 has essenwally 
endorsed these as best practice. 


Early Administrative Hearings 
Section 50 of the Crime and Disorder Act 1998 provides that: 


(D) Where a person (‘the accused’) has been charged with an offence at a police station, the 
magistrates’ court before whom he appears or is brought for the first time in relation to the charge 
may, unless the accused falls to be dealt with under section 51 below, consist of a single justice. 

(2) Ata hearing conducted by a single justice under this section— 

(a) the accused shall be asked whether he wishes to receive legal aid; and 

(b) if he indicates that he does, his eligibility for it shall be determined; and 

(c) if it is determined that he is eligible for it, the necessary arrangements or grant shall be 
made for him to obtain it. 

(3) At such a hearing the single justice— 

(a) may exercise, subject to subsection (2) above, such of his powers as a single justice as he 
thinks fit; and 
(b) on adjourning the hearing, may remand the accused in custody or on bail. 


Keynote 


The purpose of this hearing is for the accused to obtain legal aid and consult a legal 
adviser. The accused will be remanded to a pre-trial review or to a mode of trial hearing, 
as appropriate. Early administrative hearings are designed for an accused thought likely 
to contest the charge(s). Those accused charged with straightforward summary or either 
way offences are expected to appear before the magistrates’ court the next day for 
sentencing or for committal for sentence. 


Open Court 


It has long been established that criminal trials should take place in open court and be 
freely reported. 


Section 4 of the Magistrates’ Courts Act 1980 provides that: 


(2) Examining justices shall sit in open court except where any enactment contains an express 
provision to the contrary and except where it appears to them as respects the whole er any part of 
comminal proceedings that the ends of justice would not be served by ther siting m apen court 


Section 121 of the Magistrates’ Courts Act 1980 provides that: 


(4) Subject to the provisions of any enactment to the contrary, where a magistrates’ court is 
requured: Iny this seer fe si na petty-essional ev occasional court hows. i ial at a bes coo 
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Keynote 


In Attorney-General v Leveller Magazine Ltd [1979] AC 440 three aspects of the principle 
of open justice were reported, namely: 


e the courts should be open to the public; ’ 

e evidence communicated to the court should be communicated publicly; and J à 

e the media should not be impeded from reporting what has taken place publicly in 
court. 


Sitting in Camera: Common Law 


The following instances are contained within the common law, whereby the public 
may be excluded from court proceedings. 


Possibility of Disorder 


In Scott v Scott [1913] AC 417, it was held that: 


. - - the court may be closed or cleared if such a precaution is necessary for the administration 
of justice. Tumult or disorder, or the just apprehension of it, would certainly justify the 
exclusion of all from whom such interruption is expected, and, if discrimination is impracti- 
cable, the exclusion of the public in general. 


Witnesses who Refuse to Testify Publicly 


Scott v Scott also held that: 


If the evidence to be given is of such a character that it would be impracticable to force an 
unwilling witness to give it in public, the case may come within the exception to the principle 
that. . . a public hearing must be insisted on in accordance with the rules which govern the 
general procedure in English courts of justice. 


This dictum (speech) needs to be treated with a degree of caution as to its general 
applicability. The case in question was one relating to proceedings within the divorce 
court. It might also be appropriate for a witness, to overcome his/her fears, to write 
down his/her name and address for the eyes of the court only. It may also be more 
appropriate to deal with a reluctant witness by the threat of contempt proceedings than 
by depriving the public of their access to the courts. 


Effect of Public Hearing on Possible Future Prosecutions 


There is limited case law in relation to this particular area. Lord Scarman in Attorney- 
General v Leveller Magazine Ltd [1979] AC 440 stated that a court might sit in private, 
‘if the factor of national safety appears to endanger the due administration of justice, 
e.g. by deterring the Crown from prosecuting in cases where it should do so’. 


A decision to sit in camera is not justified solely on the grounds that a witness would 
find it embarrassing to testify publicly. In R v Malvern Justices, ex parte Evans [1988] 
QB 540 it was held to be inappropriate to spare the defendant the ordeal of giving 
evidence of ‘the embarrassing and intimate details’ of her personal life. 
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Voir Dire: Trial within a Trial 


In order for a judge to hear applications on matters of law or procedure m ihe abpence 
of the trial jury, there is a process called a vorr dire. Colloqurally, this i referred ve ae ‘a 
trial within a trial’ and it simply involves the jury being sent out while counsel rmlec 
their submissions; the court otherwise remains ‘open’ to the public. 


Statutory Provisions 
Official Secrets 


Section 8 of the Official Secrets Act 1920 provides that: 


(® In addition and without prejudice to any powers which a court may possess to order the 
exclusion of the public from any proceedings if, in the course of proceedings before a court against any 
person for an offence under [the Official Secrets Act 1911] or this Act or the proceedings on appeal, 
or in the course of the trial of a person for [any offence under the Official Secrets Act 1911] or this 

. Act, application is made by the prosecution, on the ground that the publication of any evidence to be 
given or of any statement to be made in the course of the proceedings would be prejudicial to the 
national safety, that all or any portion of the public shall be excluded during any part of the hearing, 
the court may make an order to that effect, but the passing of sentence shall in any case take place in 
public. 


Keynote 


Where the prosecutor intends to apply for the public to be excluded from some or all 
of the hearing, he/she must serve notice of application seven days before the trial. This 
application is heard, usually in camera, at the beginning of the trial at which time the 
accused is present but the jury has not been sworn. The trial is then adjourned for 24 
hours in order that an appeal may be heard (Crown Court Rules 1982 (SI 1982 
No. 1109), r. 24A). d 


Children 
Sections 36 and 37 of the Children and Young Persons Act 1933 provide that: 


36. No child (other than an infant in arms) shall be permitted to be present in court during the trial 
of any other person charged with an offence, or during any proceedings prelinimary thereto. except 
during such time as his presence is required as a witness or otherwise for the purposes of justice; and 
any child present in court when under this section he is not permitted to be so shall be ordered to be 
removed. 


37.—(1) Where, in any proceedings in relation to an offence against, or any conduct contrary to, 
decency or morality, a person who, in the opinion of the court is a child or young person, is called as 
a witness, the court may direct that all or any persons, not being members or officers of the court or 
parties to the case, their counsel or solicitors, or persons otherwise directly concerned with the case, be 
excluded from the court during the taking of the evidence of that witness: 
Provided that nothing in this section shall authorise the exclusion of bena fide representatives af a 
newspaper or news agency. i l 

(2) The powers conferred on a court by this section shall be in addition and without prejudice to 
any other powers of the court to hear proceedings in camera. 
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Adjournments and Remands 
Adjournments 


The pewer co adjourn is contained in ss. 5. 10 and 18 of the Magistrates” Courts Act 
1980 which provides that: 
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Keynote 


“Remands’ can be either committing the defendant to custody or remanding dann jer 
on bail in accordance with the provisions of the Bail Act 1976 (see chapter 5). 


References in ss. 10 and 18 to the trial of an ‘information’ or a defendant appearing in 
answer to an information extend to cases where the proceedings are brought by way of 
a police charge. The charge sheet prepared at the police station is conventionally treaved 
as the equivalent of an information laid before a magistrate. 


Remands 


Section 128 of the Magistrates’ Courts Act 1980 provides that: 


(6) Subject to the provisions of sections 128A and 129. . ., a magistrates’ court shall not remand 
a person for a period exceeding eight clear days, except that— 

(a) ifthe court remands him on bail, it may remand him for a longer period if he and the other 
party consent; 

(6) where the court adjourns a trial under section 10(3) or 30. . ., the court may remand him 
for the period of the adjournment; 

(©) where a person is charged with an offence triable either way, then, if it falls to the court to 
try the case summarily but the court is not at the time so constituted, and sitting in such a place, as 
will enable it to proceed with the trial, the courts may remand him until the next occasion on which 
it will be practicable for the court to be so constituted, and to sit in such a place, as aforesaid, 
notwithstanding that the remand is for a period exceeding eight clear days. 

(7) A magistrates’ court having power to remand a person in custody may, if the remand is for 
a period not exceeding three clear days, commit him to detention at a police station. 
(8) Where a person is committed to detention at a police station under subsection (7) above— 

(a) he shall not be kept in such detention unless there is a need for him to be so detained for 
the purposes of inquiries into other offences; 

(b) if kept in such detention, he shall be brought back before the magistrates’ court which 
committed him as soon as the need ceases; 

(©) he shall be treated as a person in police detention to whom the duties under section 39 of 
the Police and Criminal Evidence Act 1984 (responsibilities in relation to person detained) relate; 

(da) his detention shall be subject to periodic review at the times set out in section 40 of that Act 
(review of police detention). 


Keynote 


The provisions of s. 129 of the 1980 Act allow a court to further remand a defendant 
where he/she is unable to appear because of illness or injury. 


‘Eight clear days’ means, for example, from Monday (when the court remanded the 
defendant) to Wednesday of the following week (when he/she appears before:court again). 


Sections 10(3) and 30 of the 1980 Act (as mentioned in s. 128(6)(b) above), allow the 
court to remand for not more than four weeks at a time for a medical report or other 
enquiries after conviction. The period is reduced to three weeks if the defendant is kept 
in custody. 


A remand in detention under s. 128(7) and (8) may only be made for the purpose of 
allowing enquiries to be made into other offences for which the person has not been 
charged. If, for example, the person is eliminated from the enquiry, he she must then 
be taken back to the magistrates’ court even though the permitted perad of detention 
has not expired. 
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Section 128A provides that a magistrates’ court may remand a defendant in custody for 
longer than eight days in certain cireumstances, but only in a specified area or in 
proceedings of a specitied description. This section will not have any practical effect 
until an appropriate order is made. 


Witnesses 


At the heart of a trial will be the testimony provided by witnesses. A witness is a person 
called by a party in court proceedings with a view to proving a particular matter material 
to the case. This section examines the key issues in relation to witnesses: 


who can be called to give evidence; 

when a witness can be forced to give evidence; 
exceptions to the competence and compellability rules; 
hostile witnesses. 


Competence and Compellability 
In looking at witnesses, it is crucial to consider two related questions: 


e Whether there are any restrictions to a witness being called to provide testimony. 
This question is frequently one of whether a witness is competent. 


e Whether a witness may be compelled or made to provide testimony. This is a 
question of whether a witness is compellable. 


Competence in its simplest interpretation is whether in law a witness is allowed to be a 
witness. For a witness to be compellable two aspects must be considered: 


e the witness must be competent; and 
e the law requires the witness to give evidence even if the witness would rather not do 
so. 

Failure of a Witness to Attend Court 

Should a witness who is compelled to attend court fail to do so, he’she may be found 
ta be in contempt of court and may be punished accordingly. Whilst someone can be 
physically made to attend court, a witness may refuse to give evidence or to answer some 
question asked of them. Where a witness is compellable but acts in this way, he’she may 


also be dealt with for contempt of court. The court has a range of powers to deal with 
contempt of court and these include imprisonment. 


General Rule of Competence and Compellability 


There is a general rule in English law as to who is competent and compellable. This 
rule states that: ‘All people are competent and all competent witnesses are compellable.’ 


Exceptions to the Rule of Competence and Compellability 
There are a number of exceptions to the general rule and these relate to: 
e the accused 
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spouses 
children 
those of defective intelligence 
other special groups. 


The Accused 


Evidence on behalf of the prosecution 

At common law the accused is not competent to give evidence on behalf of the 
prosecution. Thus, an accused person cannot give evidence against a co-accused at the 
same time. Should the prosecution wish to use the testimony of an accused against a 
co-accused he/she must first cease to be accused. This can occur in a number of ways, 
namely: 


where the accused is first acquitted of all matters against him/her; 

where the accused pleads guilty-to the matters against him/her; 

if a successful application is made for separate trials; 

if no evidence is offered against him/her (referred to as entering a nolle prosegui a 
promise not to prosecute). 


Example 


A and B are jointly charged with the offence of indecent assault on a child. B cannot 
give evidence against A where they are tried together at the same time. Should the 
prosecution wish B to give evidence against A, he/she would first have to cease to be an 
accused person in the proceedings. This can be achieved by any of the methods 
described above (e.g. an application may be made to the trial judge for separate trials). 
If this were granted, B would then be able to give evidence against A. 


Evidence on behalf of the defence 
The Criminal Evidence Act 1898 sets out the position of whether an accused person is 
competent and compellable for the defence. Section 1 of the 1898 Act provides that: 


Every person charged with an offence shall be a competent witness for the defence at every stage of the 
proceedings, whether the person so charged is charged solely or jointly with any other person. Provided 
as follows: 

(a) A person so charged shall not be called as a witness in pursuance of this Act except upon 
his own application . . . 


Keynote 


An accused person is competent as a witness should he/she choose to be. Once an 
accused decides to be a witness and provides evidence, he/she is treated as any other 
witness. In these circumstances the accused will be open to cross-examination by both 
the prosecution and any co-accused. Thus while an accused cannot give evidence as a 
witness against a co-accused on behalf of the prosecution, once he'she has given 
evidence on behalf of the defence, he/she may provide testimony against a co-accused. 
Moreover, the prosecution may cross-examine the accused about the co-accused. 


Spouses 


The position as to whether a spouse is competent and compellable is laid down by 
s. 80 of the Police and Criminal Evidence Act 1984. This provides that: 
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(D In any proceedings the wife or husband of the accused shall be competent to give evidence— 
(a) subject to subsection (4) below, for the prosecution; and 
(6) on behalf of the accused or any person jointly charged with the accused. P 

(2) In any proceedings the wife or husband of the accused shall, subject to subsection (4) below, 
be compellable to give evidence on behalf of the accused. 

G) In any proceedings the wife or husband of the accused shall, subject to subsection (4) below, 
be compellable to give evidence for the prosecution or on behalf of any person jointly charged with the 
accused if and only if— F 

(a) the offence charged involves an assault on, or injury or a threat of injury to, the wife or 
husband of the accused or a person who at the material time is under the age of sixteen; or 

(Œ) the offence charged is a sexual offence alleged to have been committed in respect of a person 
who was at the material time under that age; 

(© the offence charged consists of attempting or conspiring to commit, or of aiding, abetting, 
counselling, procuring or inciting the commission of, an offence falling within paragraph (a) or (b) above. 

(4) Where a husband and wife are jointly charged with an offence neither spouse shall at the trial 
be competent or compellable by virtue of subsection (1) (a), (2) or (3) above to give evidence in respect 
of that offence unless that spouse is not, or is no longer, liable to be convicted of that offence at the 
trial as a result of pleading guilty or for any other reason. 


Keynote 


A spouse (other than when the husband and wife are jointly charged) is competent to 
give evidence on behalf of the prosecution. 


A spouse is only compellable to give evidence on behalf of the prosecution (unless jointly 
charged) when: 


e the offence charged involves an assault on, or injury or a threat of injury to, the wife 
or husband of the accused; or 


e the offence charged involves an assault on, or injury or a threat of injury to, a person 
who at the material time is under the age of 16; or 


e the offence charged is a sexual offence alleged to have been committed in respect of 
a person who was at the material time under 16; or 


e in the case of aiding, abetting, counselling, procuring or inciting the commission of 
any of the above offences. 


A spouse is competent and compellable to give evidence on behalf of the accused, unless 
jointly charged. 


A spouse is competent to give evidence on behalf of any co-accused. 


Children 


The position of children to act as witnesses in criminal proceedings is set out in s. 33A 
of the Criminal Justice Act 1988 which provides that: 


(1) A child’s evidence in criminal proceedings shall be given unsworn. 

(2) A deposition of a child’s unsworn evidence may be taken for the purpose of criminal 
proceedings as if that evidence has been given on oath. 

(2A) A child’s evidence shall be received unless it appears to the court that the child is incapable 
of giving intelligible testimony. 

(3) In this section ‘child’ means a person under fourteen years of age. 
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Keynote 
This statutory provision requires that the evidence of any child under 14 years of 


age shall be given unsworn. The issue of whether a child is comperent is set out in 
s. 33A(2A) (as inserted by the Criminal Justice and Public Order Act 1994) 


There is no fixed age at which a child is incompetent to give evidence. It is for the court 
to decide whether an individual child is capable of giving ‘intelligible testimony’. 


Clearly, children will develop at differing ages and have different levels of understand- 
ing. The Court of Appeal in the case of R v Hampshire [1995] 2 All ER 1019 provides 
guidance in cases where the judge feels it is necessary to conduct an investigation of a 
child’s competence. It was held that: 


e the investigation should be dealt with at the earliest possible point; 


e competence is based on the judge’s perception of the child’s understanding 
demonstrated through ordinary conversation (rather than examination and cross- 
examination); 


èe where an application is made to use video evidence, the judge’s pre-trial view of the 
recording should normally allow him/her to decide competence, although this does 
not prevent further investigation; 


e the investigation should be conducted in the presence of the accused but not the 
jury. 


There is no longer a need for the court to establish whether a child understands the 
difference between telling the truth and telling a lie (G v DPP [1997] 2 All ER 755). 


Issues of Age 


The time when a person is deemed to have reached a particular age is covered by s. 9(1) 
of the Family Law Reform Act 1969. 


The time at which a person attains a particular age expressed in years shall be the 
commencement of the relevant anniversary of the date of his/her birth. 


Under s. 150 of the Magistrates’ Courts Act 1980 provides that: 
(4) Where the age of any person at any time is material for the purposes of any provision of this 
Act regulating the powers of a magistrates’ court, his age at the material time shall be deemed to be 
or to have been that which appears to the court after considering any available evidence to be or to 


have been his age at that time. 


Keynote 
Similar provisions appear in the following Acts: 


es. 1(6) of the Criminal Justice Act 1982 (for the purposes of sentencing young 
offenders (young offenders institution)); 
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© a 99 of the Chukévem and Young Persons Act 10.53 (parent or guarcmnemscicingee 
the conduct of the defence); 

. 4. DSS) of she Seysah Odences Act 1056 (causing oF excouraging prostimnon of, 
R - 


AE ess 


a ee es, ge arae = AA 


People with Defective Intellect 


At cosumon lew, a person. sefermng from a defecuve intelect could be competent as a 
witmess providing helshe amiontands the mature of the oath. This position was sot out 
in Rv HAE (2857) 2 Den CC 254, although inis contended that the courts will new wiew 
this deasios with a differen: emphasis. Followiag a corresponding decision in R v Haves 
11997) 1 WLR 234 (which dealt with chitiren’s evidence), the courts are Likely to take 
tee kew thar the ahilvy to understand the need to cell che muih was more important 
then an understanding of the religtous meanzig attached ro the oath. Where such a 
penson gives ewxdence it is for che jury to determine how much weight co asach to the 
cestumony. Clearly, there s 20 inherent reason why a penon sufienmg from a mental 
condition will not make a reliable witness. 


Other Groups 


in siten to che mein excepmons ouskned above, other people and groups may be 
incomupetemt or not compellable as witnesses. These simaanons are ikely to be less 
frequent than the earlier exceptions: 


© The Severgten snd Heads af Scare are competent but not compeliadle. 


e. Diplomats and comsulur offieers may have woti or paral ummmunuy fom being 
compelled. 


e Restrictions’also apply in respect of bankers and judges. 


Hostile Witnesses 


A parny calling a aomess, whether u be the defence or presecuren, would ordinanly do 
so a the expectatien tha: the wimess will he prowding testimeny that supports a point 
deme aivanced by that parv, A witness mey, however, provide unfavourable testimany 
ty the sede calle kame (le. by not proving the mater wmtended or by prong the 
appease). I k a genecal rule that a party calling e witness Goes not impeach the credit 
ef beeher wnae by asking beading quesnians ar by general evidence of bad character. 


However, showki e witness not gwe Risther evadience fairly and show no regard for the 
mah a8 agana the party calking humdRer, the judge may deem thet witness to be a 
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hostile witness. In this instance, the party calling the witness may contradict him her 
with other evidence or, with the leave of the judge, prove that on another oceamen 
he/she made a statement inconsistent with the present testimony. 


It is important to distinguish between an unfavourable witness and one who as hestile 
Simply because a witness does not provide testimony to prove a matter does not make 
them hostile. A hostile witness goes beyond this. 


Example 


Consider the situation where the defence calls witness A to provide evidence of a 
particular issue, e.g. that A saw a particular car at a particular place. However, in giving 
testimony A, in good faith or as a result of an earlier misunderstanding, believes he was 
mistaken. In this instance A is an unfavourable witness. If, however, A in fact decides 
to lie and say he did not in fact see the car when he really did then A may be deemed 
by the judge to be a hostile witness. 


Live Television Link 


Witnesses will ordinarily give their evidence from the witness box. Statute, however, 
provides for a witnesses, in specified circumstances, to give their testimony through a 
live television link. Section 32(1) of the Criminal Justice Act 1988 sets out the 
circumstances where such a link can be used. A television link may only be used for 
certain witnesses, in specified proceedings and in relation to proscribed offences. 


Witnesses to which s. 32 applies are people (other than the accused) who are either: 


e outside the United Kingdom; or 
è children. 


A live television link may be used in trials on indictment, appeals to the Court of Appeal, 
proceedings in youth courts and appeals to the Crown Court arising from such 


proceedings. 


Section 32 applies to the following offences: 


assault on, or injury or threat of injury to, a person; 
e cruelty to a person under 16 under s. 1 of the Children and Young Persons Act 1933; 


e offences under the Sexual Offences Act 1956, the Indecency with Children Act 1960, 
the Sexual Offences Act 1967, s. 54 of the Criminal Law Act 1977 or the Protection 
of Children Act 1978; 


e attempting or conspiring to commit, or of aiding, abetting, counselling, precuring or 
inciting the commission of an offence to which s. 32 applies. 


Before a television link can to be used, the above criteria must be met and the court 
then may give leave for witnesses to give their evidence in this way. 


In addition, $. 57 of the Crime and Disorder Act 1908 provides for dye use of live 
television links at preliminary court hearings where an accused ts bemg detamied in 
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i i instituti is ision is to reduce 
custody in prison or any other institution. The purpose of this pouroa is emi 
both delays in proceedings and the number of escapees from custody during p 
tation to and from courts. 


Section 57 provides that: 


(1) In any proceedings for an offence, a court may, after hearing representations from the parties, 
direct that the accused shall be treated as being present in the court for any particular hearing before 
the start of the trial if, during that hearing— 

(a) heis held in custody in a prison or other institution; and 
(6) whether by means of a live television link or otherwise, he is able to see and hear the court 
and to be seen and heard by it. 

(2) A court shall not give a direction under subsection (1) above unless— À 

(a) ithas been notified by the Secretary of State that facilities are available for enabling persons 
held in custody in the institution in which the accused is or is to be so held to see and hear the court 
and to be seen and heard by it; and 

(b) the notice has not been withdrawn. B ee 

(3) Ifin a case where it has power to do so a magistrates’ court decides not to give a direction 
under subsection (1) above, it shall give its reasons for not doing so. 

(® In this section ‘the start of the trial’ has the meaning given by subsection (11A) or (1 1B) of 
section 22 of the 1985 Act. 


Keynote 


For the purposes of s. 57 no consent is required from either the accused or his/her 
legal adviser; it is a matter for the discretion of the court. 


The phrase ‘start of trial’ (s. 57(4)) means: 


e for cases being tried summarily, at the point where the prosecution start to present 
their evidence or when a guilty plea is accepted; 


e for cases being tried on indictment, when a jury is sworn to consider the issue of 
guilt or fitness to plead, or, before a jury is sworn, at the time a plea of guilty is 
accepted by the court. 


Pre-recorded Video Evidence 


In addition to the provision of a live television link under s. 32, s. 32A of the Criminal 
Justice Act 1988 enables video testimony to be used as evidence. Section 32A provides 
that in trials on indictment and in proceedings in youth courts, for any offence to which 
s. 32 applies, and in appeals from such proceedings, a pre-recorded video of an interview 
between an adult and a child, who is not the accused or one of them, may with the leave 
of the court, be given in evidence and stand as the child’s evidence in chief. 


A child is defined as a person who is under 14 years at the time of the recording in 
category 1 cases (offences of violence or cruelty) and under 17 years at the time of the 
recording in category 2 offences (sexual offences). 


This provision is frequently used in child abuse investigations but applies to the full 
range of offences stated in s. 32. Providing the provisions of this section are met, instead 
of obtaining a statement from the child victim or witnesses, a video interview is 
conducted. This will ordinarily be done by a Police officer and social worker who will 
follow the guidance for undertaking such interviews contained in the Memorandum of 
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Good Practice. If the court accepts the video it will be used as the Childs ‘evidence i 
chief’. Once the video is shown to the court, the child will be cross-exarmuried im the 
normal way. This cross-examination may be conducted through a televisiem link with 
the agreement of the court. The effect of these provisions is to reduce the trauma of a 
child having to recount his/her testimony in court. In Rv Sharman [1998] 1 Cr App R 
406 evidence recorded on video from a child aged 13 at the time of the interview was 
shown to the jury. The child, who had turned 14 by the time of the trial, was then 
cross-examined via a live television link. No oath or affirmation was administered and 
it was held that the ‘live’ questioning was inadmissible. A re-trial was ordered. 


Refreshing Memory 


Witnesses are frequently called upon to provide testimony where a considerable time 
has elapsed between the actual events and their appearance in court. In some instances, 
this time gap can involve a number of years. For police officers, who will be dealing with 
many such incidents, the problem is compounded. In addition, it would be unrealistic 
to expect a witness to provide accurate and reliable evidence without allowing them to 
refresh their memory by looking at some note or document recording the event. 


A witness may refresh his/her memory by referring to a document that they made or 
verified providing certain criteria are met. Those criteria are: 


e that the document was made or verified at the time of the incident, or shortly after, 
while the circumstances were fresh in the witness’s mind; 


e that the document is produced in court for inspection; 


e where a witness has no recollection of the events, and is giving evidence as to the 
accuracy of the contents of the document, that the original document is used. 


A witness may also refresh his/her memory from his/her own statement outside the court 
and before giving evidence. Where a witness refreshes his/her memory in this way the 
document may be inspected by the court.’ 


In the case where a statement was made to the police some time after the event, it is 
quite reasonable for any witness, whether for the prosecution or defence, to refresh 
his/her memory by being allowed access to their statement. The giving of evidence is 
about reliability and not a test of memory (R v Richardson [1971] 2 QB 484; and Lau 
Pak Ngarn v R [1966] Crim LR 443). 


There is no duty on either the defence or prosecution to inform the other party that the 
witness has refreshed his/her memory by reading a statement or other document. It 
should be assumed that the opponent’s witnesses have seen their statements (Worley v 
Bentley [1976] 2 All ER 449; R v Westwell [1976] 2 All ER 812). 


In Owen v Edwards (1983) 77 Cr App R 191, a police officer had refreshed his memory 
from his notebook outside the court, but had not used it in the witness box. It was held 
that the accused was entitled to examine the contents of the notebook and cross- 
examine the officer upon the relevant matters contained in it. 


R v Skinner (1994) 99 Cr App R 212 determined that, in refreshing them memory. 
witnesses Should not discuss their evidence with other witnesses. It would alse net be 
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proper to discuss or acquaint a witness with the contents of a document made by 
another witness, so as to refresh his/her memory before he/she gives evidence. In R v 
Arif, The Times, 17 June 1993, it was stated that, in criminal trials, pre-trial discussions 
of evidence between potential witnesses, the rehearsal of evidence and the coaching of 
witnesses are to be strongly discouraged because of the risk of abuse. 


It was held in R v Bass [1953] 1 All ER 1064, that two witnesses who have acted 
together can refresh their memories from notes made in collaboration. A record should 
be made that the notes were made in collaboration. This is particularly significant for 
police officers who often witness events while in the company of other officers. The 
judgment stated: 


The officers’ notes were almost identical. They were not made at the time of the interview. 
One officer made his notes after the appellant had been charged, and the other officer made 
his an hour later. . . . This court has observed that police officers nearly always deny that they 
have collaborated in the making of notes, and we cannot help wondering why they are the only 
class of society who do not collaborate in such a matter. It seems to us that nothing could be 
more natural or proper when two persons have been present at an interview with a third person 
than that they should afterwards make sure that they have a correct version of what was said. 
Collaboration would appear to be a better explanation of almost identical notes than the 
possession of a superhuman memory. 


In R v Cheng [1976] Crim LR 379, it was held that a copy or extract of the original 
notes etc., can be used in court to refresh the witness’s memory if once the witness’s 
memory has been refreshed he/she can swear positively to the facts. Comments may be 
made regarding the use of a copy. 


Evidence of Oral Statement made Through an Interpreter 


It is inadmissible for a police officer to give evidence of a conversation held through the 
use of an interpreter. The only valid witness would be the interpreter (R v Attard (1958) 
43 Cr App R 90). 


Interference with Witnesses 


The interference with witnesses or potential witnesses is included in the common law 
offence of perverting the course of public justice (as to which, see Crime, chapter 15). 


Witnesses in Fear of Testifying 


Section 23 of the Criminal Justice Act 1988 allows a witness statement to be read out 
where the witness ‘does not give oral evidence through fear’. There have been a number 
of decided cases in relation to s. 23, particularly in attempting to define the term 
‘through fear’. In R v Acton Justices, ex part McMullen (1990) 92 Cr App R 98, it was 
suggested that the fear induced in the witness should be as a direct result of the crime 
itself or of something said or done afterwards in relation to the offence. However, in R 
v Martin [1996] Crim LR 589 it was held that there should be no restrictions on the 
manner in which the witness was put in fear. In Martin, the witness was put in fear by 
the appearance of a silent stranger at his door. 


Whatever meaning is given to ‘through fear’, however, the maker’s fear must be 
established by evidence to the appropriate standard of proof and such evidence must 
itself be admissible. Also, evidence which satisfies the conditions of admissibility under 
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the 1988 Act may nevertheless fail ro be excluded under s. 25 or 26 uf the Act, wader 
which provision the court is directed to consider where the interests of justice lic wrih 
regard to the admission of the offence. 


In order to satisfy the requirements of s. 23, it is necessary for the court to bear ural 
evidence as to the fear. ‘Fear’ cannot be provided by a written statement made by a 
witness (R v Belmarsh Magistrates’ Court, ex parte Gilligan [1998] 1 Cr App R 14 and 
R v Radak, The Times, 7 October 1998). 


Examination-in-Chief 


The party who calls a witness (prosecution or defence) is entitled to examine the witness 
by asking questions with a view to providing evidence which is favourable to that party's 
case. This is known as ‘examination-in-chief’. 


All witnesses are examined in chief with one exception; where the prosecution determine 
not to examine its witness in chief but allow the witness to be cross-examined by the 
defence. This is common in the case of police officers whose evidence-in-chief will be 
identical. Consequently, one police officer can give the evidence-in-chief but other 
officers involved may be required for cross-examination by the defence. 


Cross-examination and re-examination are discussed in more detail below (see paras 
6.13 and 6.14). 


Leading Questions 


The general rule is that leading questions, i.e. those which suggest the desired answer, 
may not be asked of a witness. However, it is quite common practice for a party to lead 
a witness through certain parts of his/her evidence which are not in dispute. 


There are two forms of leading questions; those which indicate to a witness the answer 
required and those which assume something to be true when it has not been established. 


The first form is where a question puts words into the witness’s mouth. For example, 
if evidence is given that A assaulted B and the question for the court is whether the 
defendant did in fact assault B, a prosecution witness should not be asked “Did you see 
the defendant assault B?’, but should be asked ‘Did you see anyone assault B? If so, who 
was it?’ 


Exceptions to the Leading Questions Rule 
Where leading questions are asked of a witness, these do not nullify proceedings but the 


judge will stop a party asking questions in the prohibited form. Evidence obtained from 
leading questions is not inadmissible but may affect the weight placed on it by the judge 


or jury. 
Leading questions are admissible in the following circumstances: 
e To refresh a witness’s memory (see para. 6.11.5). 


© Where the witness is deemed ‘hostile’ (see para. 6.11.2). 
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e For identification purposes (see chapter 16). 
e Usually in matters accepted as being uncontroversial. 


e In cross-examination. 


Cross-examination 


Cross-examination is the process by which one party may ask questions of the other 
party’s witnesses. This examination is usually focused on either undermining their 
evidence or supporting that of the party’s own witnesses. 


Cross-examination, like any other form of questioning, is subject to the rules of 
evidence. The answers elicited from the witness must be directly relevant to an issue in 
the case, or indirectly so, concerning evidence of collateral issues. A collateral issue is 
one which is only relevant to the credibility of the witness. In Attorney-General v 
Hitchcock (1847) 1 Exch 91, the court determined the general rule preventing a party 
from calling evidence on collateral issues. However, there are five exceptions to this 
general rule. These relate to where a witness: 


is biased; 

has previous convictions; 

has a reputation for untruthfulness; 

is unreliable because of some physical or mental disability or illness; 

has made a statement inconsistent with what he/she has said in the witness box. 


The rules in relation to cross-examination do not prevent a party from asking the other 
party’s witnesses about any matter which, if accepted by the witness, will undermine the 
witness’s evidence. 


Where a party decides not to cross-examine an opponent’s witness, this is held to be an 
acceptance of the witness’s evidence-in-chief. Consequently, it is not open to the party 
that failed to cross-examine to criticise, in a closing speech, the unchallenged evidence 
of the witness (R v Bircham [1972] Crim LR 430). 


In Rv Bingham, The Times, 15 March 1999, it was held that a defendant who goes into 
the witness box and is sworn thereby exposes himself/herself to cross-examination by 
the prosecution and any co-accused, even if he/she does not give any evidence-in-chief 
The prosecution is entitled to cross-examine the defendant even where no questions 
have been put to him/her by the defence counsel and adverse inferences can be drawn 
if the defendant does not answer those questions (see chapter 11). 


Cross-examination in Rape Cases 
At common law, evidence of voluntary acts of sexual intercourse between the accused 
and the complainant, if relevant, are admissible on the issue of consent on a charge of 
rape (R v Riley (1887) 18 QBD 481). 
Cases dealing with the complainant’s sexual experiences with people other than the 
accused however are subject to statute. Section 2 of the Sexual Offences (Amendment) 


Act 1976 provides that: 


78 


COURT PROCEDURE AND WITNESSES 


„(D If ata trial any person is for the time being c with a rape offi 
nor guilty, then, except with the leave of the judge, no evidence and no question in cr 2nninalt 


shall be adduced or asked at the trial, by or on behalf of anv defendant ar the trol, ab 
experience of a complainant with a person other than that defendant 

(2) The judge shall not give leave in pursuance of the preceding subsection for any evidence or 
question except on an applcanon made to hun in the absence of the pery by or an behalf of a defervtears! 
and on such an application the judge shall give leave if and only if he is satisfied that tt would be 


unfair to that defendant to refuse to allow the evidence to be adduced or the question to be asked. 


Keynote 


Under s. 7(2) of the 1976 Act, ‘rape’ includes rape, attempted rape, incitement to rape, 
and aiding and abetting or counselling or procuring rape or attempted rape. By the 
Criminal Justice and Public Order Act 1994, sch. 10, para. 35, the provision also 
applies to male victims (see Crime, chapter 10). 


The purpose of s. 2 is to prevent the complainant’s evidence from being attacked by 
general accusations of promiscuity. The provision does not limit the right to cross- 
examine the witness about his/her sexual experience with the accused. Additionally, 
there is no effect on examining the complainant on evidence which he/she has given ‘in 
chief (see para. 6.12) concerning his/her sexual experience. 


In R v Viola [1982] 3 All ER 73, the phrase ‘sexual experience’ within s. 2 was 
interpreted as meaning more than just sexual activity and may include conversations in 
which the complainant indicates a willingness for such an activity. It was held that 
where the complainant’s sexual habits or experience are relevant to an issue in the case, 
the judge should give leave for him/her to be asked about them. The credibility of a 
witness would not be undermined in considering his/her sexual habits. This case 
repeated the decision in R v Mills (1978) 68 Cr App R 327 where the purpose of s. 2 
was seen to protect a complainant from irrelevant but distressing cross-examination. 


In cases involving sexual offences it may be appropriate for the judge, in the absence of 
the jury, to elicit the nature of the unrepresented defendant’s case and the points where 
there are issue(s) with the complainant’s evidence. The defendant should be allowed to 
question the complainant but the judge should prevent repetitious questioning, if 
necessary taking over the questioning of the complainant himself/herself. If the defend- 
ant tries to humiliate or intimidate the witness the judge should order the erection of a 
screen between them (R v Brown, The Times, 7 May 1998). 


In R v Holmes (1871) LR 1 CCR 334 it was held that, where the defence are entitled 
to cross-examine the complainant in relation to previous sexual relations, they must 
accept the complainant’s answers as final. 


Although s. 2 of the 1976 Act does not apply, for example in a case of unlawful sexual 
intercourse, the court will be mindful that the cross-examination is not abused or 
extended unnecessarily (R v Funderburk [1990] 1 WLR 587). 


At common law it is permissible to ask the complainant whether she is a prostitute and 
to call evidence as to this matter if it is denied (R v Holmes (1891) LR 1 CCR 334 and 
R v Bashir [1969] 1 WLR 1303). However, it must be shown that such quesvening ts 
relevant and prostitutes may be victims of rape in the same way as anyone else. 


For restrictions on the availability of statements and other evidence in sexual offence 
cases, see Crime, chapter 10). 
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Re-examination 


Following cross-examination, the party calling the witness is entitled to re-examine. The 
questions put to the witness at this time may only relate to those matters upon 
which there was a cross-examination. No leading questions are allowed within the 
re-examination of a witness. 


After the defendant has been re-examined it is open to the judge to ask questions to 
clear up uncertainties, to fill gaps, or to answer queries which might be lurking in the 
jury’s mind. It is not appropriate for the judge to cross-examine the witness (R v Wiggan, 
The Times, 22 March 1999), 


Further Evidence 


It is the general rule that the prosecution must call the whole of their evidence before 
closing their case (R v Francis [1991] 1 All ER 225). 


However, there are two well established exceptions to the general rule. The first 
exception is where the prosecution is allowed to call evidence in rebuttal which has 
arisen ex improviso (R v Pilcher (1974) 60 Cr App R 1). The other exception is where 
evidence may be called that is a mere formality as distinct from a central issue (Royal v 
Prescott-Clarke [1966] 2 All ER 366). 


There is a third exception, identified in R v Francis [1991] 1 All ER 225, which is much 
wider. The essence of this exception is its flexibility which should only be exercised ‘on the 
rarest of occasions’. The judge did not interpret this discretion but allowed a police 
inspector to be recalled to provide evidence of a group identification in relation to where 
particular participants had been standing. This evidence had not been required during the 
examination-in-chief or cross-examination due to a misunderstanding between counsel. 


New evidence may be admitted in appeals for criminal cases as provided by s. 23(1) of 
the Criminal Appeal Act 1968. Section 23 allows the Court of Appeal, ‘if they think it 
necessary or expedient in the interests of justice’ inter alia to receive the evidence, if 
tendered, of any competent but not compellable witness or to order any compellable 
witness to attend for examination, whether or not that witness was called at the trial. In 
R v Ahluwalia |1992] 4 All ER 889, s. 23 was used to admit fresh evidence of the 
accused’s alleged endogenous depression which, if put forward at the trial, may have 
provided an arguable defence to the charge of murder. 


Presence of Witnesses in Court 


It is the general rule for all witnesses not to be present in court until called to give 
evidence. An exception to the rule relates specifically to expert witnesses who are never 
excluded from court. The police officer in charge of the case is also allowed to remain 
in court at least until the start of police evidence. If a witness is in the court, he/she may 
be required by the judge to withdraw until called to give evidence. If a witness 
deliberately remains in court after being required to withdraw, the evidence of the 
witness may not be admitted. However, a judge has no grounds to exclude a witness’s 
testimony solely on the grounds that the witness had been in court before giving 
evidence (R v Briggs (1930) 22 Cr App R 68; and Tomlinson v Tomlinson [1980] 1 
WLR 322). 
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Introduction 


The government, aware of the growth of partnership schemes between agencies to 
reduce crime and insecurity, have created a framework under the Crime and Disorder 
Act 1998 in which these partnership schemes can develop. 


Sections 6 and 7 of the 1998 Act seek to create this framework, with the responsibility 
for formulating a strategy for the reduction of crime and disorder resting jointly on local 
authorities and chief officers of police. The police and councils have equal stakes in this 
process and both are under a mutual duty to co-operate with every police authority, 
probation committee and health authority whose area of responsibility coincides with 
any part of the relevant local government area (s. 5(1)). 


The local government areas for which strategies must be formulated are districts, 
London boroughs, the City of London, the Isle of Wight and the Isles of Scilly, and in 
Wales counties and county boroughs (s. 5(4)). 


The Home Secretary may also prescribe by order other bodies or persons to cooperate 
or participate in the formulation and implementation of the strategy (s. 3(2) and 
s. 5(3)). Such other bodies could include youth services, training institutions, schools. 
the Crown Prosecution Service, Drug Action Teams, Area Criminal Justice Liaison 
committees, etc. 


The Home Office have produced a publication, ‘Guidance on Statutory Crime and 
Disorder Partnerships’, which provides detailed guidance on strategies and responsibilities 


It will be important that local crime strategies are consistent with the police authorities 
annual policing plans. 


Youth Justice Scheme 


The importance of the inter-agency appreach to vouth justice is not new. with pont 
ininatives for 16 and 17-year-old offenders bemg encouraged by the Cmmnnel lusace 
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Act 1991 and Home Office Circular 30/1992. However, the government considered that 
action was necessary to provide a more consistent approach in dealing with young 
offenders. 


Section 37 of the Crime and Disorder Act 1998 provides the aim of the youth justice 
scheme: 


(1) It shall be the principal aim of the youth justice system to prevent offending by children and 
young persons. 

(2) In addition to any other duty to which they are subject, it shall be the duty of all persons and 
bodies carrying out functions in relation to the youth justice system to have regard to that aim. 


Keynote 


The ‘persons and bodies’ referred to in s. 37(2) will be all those working within the 
youth justice system. This will include local authorities, health authorities, probation 
services, voluntary agencies, the police and the courts. 


Local authorities will have a duty, acting in co-operation with these persons and bodies, 
to provide all youth justice services (s. 38(1)). These services will be determined by 
national standards drawn up by the Youth Justice Board (see para. 7.5 below). The 
duty will be performed in co-operation with every chief officer of police or police 
authority and every probation committee or health authority (s. 38(2)). 


Section 37(1) provides a ‘principal aim’ and this should not have an effect on other 
considerations such as: the duty a lawyer owes to his/her client; the duty a Crown 
Prosecutor has with regard to the Code of Crown Prosecutors (see appendix 1); and 
the means by which re-offending may be dealt with, i.e. the use of a custodial order. 
The sentencing courts principal aim will be the prevention of re-offending generally by 
children and young persons. 


Youth Offending Teams 


Although multi-agency approaches to crime prevention and crime reduction had already 
been embraced by the police and local authorities such approaches were diverse and 
dependent on local arrangements. The provisions of s. 39 of the Crime and Disorder 
Act 1998 formalises this multi-agency approach with the introduction of youth offend- 
ing teams. Section 39 provides that: 


(1) Subject to subsection (2) below, it shall be the duty of each local authority, acting in 
co-operation with the persons and bodies mentioned in subsection (3) below, to establish for their area 
one or more youth offending teams. 

(2) Two (or more) local authorities acting together may establish one or more youth offending 
teams for both (or all) their areas; . . . 2 


The ‘persons and bodies’ referred to in subsection (1) differ from those found in s. 38(2) 
and are contained in s. 39(3) which provides: 


(3) It shall be the duty of— 


(a) every chief officer of police any part of whose police area lies within the local authority’s 
area; and 


(6) every probation committee or health authority any part of whose area lies within that area, 
to co-operate in the discharge by the local authority of their duty under subsection (1) above. 
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Youth offending teams will carry out those functions which are required of the ream 
within the local authority’s youth justice plan (see para. 7.4 below). 


The primary work of the youth offending teams will be quite diverse and is likely ro imelude: 


e a ‘responsible officer’ role in relation to parenting and child safety orders; assessment 
and intervention work; 

supervision of community sentences; 

an ‘appropriate adult’ service for police interviews; 

bail information, supervision and support; 

placement of young offenders; 

court work and preparation of reports. 


The provisions of both s. 38 (local provision of youth justice services) and s. 39 (youth 
offending teams) are being piloted in Hammersmith and Fulham, Kensington and 
Chelsea, and Westminster (jointly); Lewisham; Hampshire, Southampton, Portsmouth 
and the Isle of Wight (jointly); Devon; Sheffield; St Helens; Wolverhampton; Blackburn 
and Darwen; and Luton and Bedfordshire (jointly). 


Youth Justice Plans 
The purpose of youth justice plans is to prevent re-offending by children and young persons. 


A duty to produce these plans is provided by s. 40 of the Crime and Disorder Act 1998 
which states: 


(1) It shall be the duty of each local authority, after consultation with the relevant persons and 
bodies, to formulate and implement for each year a plan (a ‘youth justice plan’) setting out— 
(a) how youth justice services in their area are to be provided and funded; and 
(6) how the youth offending team or teams established by them (whether alone or jointly with 
one or more other local authorities) are to be composed and funded, how they are to operate, and what 
functions they are to carry out. 


Keynote 


The youth justice plans are a similar provision to those statutory requirements to 
produce plans already placed upon the police (s. 8 of the Police Act 1996 — annual 
policing plan), local authorities (Children Act 1989 — children’s services plan) and 
education (s. 9 Education Act 1997 — plan to deal with behaviourally difficult pupils, 
truants, etc.). These existing plans have different overall objectives there will need to be 
some coordination and dialogue in the production of youth justice plans. 


Youth Justice Board 


Section 41(1) of the Crime and Disorder Act 1998 creates a body corporate known as 
the Youth Justice Board. The Board consists of 10, 11 or 12 members appointed by the 
Secretary of State (s. 41(2)) and these members will have extensive experience of the 
youth justice system (s. 41(4)). Members will be appointed for a fixed penod ne longer 
than five years and may be re-appointed provided the total length of service does not 
exceed ten years (sch. 2, para. 2(5)). 
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The functions of the Board are provided by s. 41(5) which states: 


we the i ctions, namely— 
(S) The Board shall have the following func mS, | a — 
(a) to monitor the operation of the youth justice system and the provision of youth justice 


erence 
i "D to advise the Secretary of State on the following matters, namely— 
@ the operation of that system and the provision of such services; 
Gi) how the principal aim of that system might most effectively be pursued; R: 
Gii) the content of any national standards he may see fit to set with respect to the provision 
of such services, or the accommodation in which children and young persons are kept in custody; and 
(tv) the steps that might be taken to prevent offending by children and young persons; 
(c) to monitor the extent to which that aim is being achieved and any such standards met; 
(a) for the purposes of paragraphs (a), (b) and (c) above, to obtain information from relevant 
authorities; 
(e) to publish information so obtained; 
Q) to identify, to make known and promote good practice in the following matters, namely— 
@ the operation of the youth justice system and the provision of youth justice services; 
(i) __ the prevention of offending by children and young persons; and 
(iii) working with children and young persons who are or are at risk of becoming offenders. 
@ to make grants, with the approval of the Secretary of State, to local authorities or other 
bodies for them to develop such practice, or to commission research in connection with such practice; 
and 
(h) themselves to commission research in connection with such practice, 


Keynote 


The Youth Justice Board came into effect on 1 August 1998. 


The Board will provide the framework, context and information base within which local 
authorities and youth offending teams will operate. It will also be responsible for 
providing advice on the national standards to be used by the youth offending teams and 
youth justice services. 


Reprimands and Warnings 


The system of police cautions is replaced by s. 65 of the Crime and Disorder Act 1998 
which introduces a system of reprimands and warnings for young offenders. Although 
police cautions are considered useful, they are not seen as sufficient without other 
support structures. The system of cautioning is also believed to be too haphazard; there 
is no consistency across police forces and repeated and ineffective cautioning has a 
minimal effect on re-offending. 


Reprimand 


Section 65(1) and (2) of the 1998 Act provide a constable with a power to reprimand 
an offender where: 


(a) a constable has evidence that a child or young person (‘the offender’) has committed an 
offence; 

(&) the constable considers that the evidence is such that, if the offender were prosecuted for the 
offence, there would be a realistic prospect of his being convicted; 

(©) the offender admits to the constable that he committed the offence; 

(a) the offender has not previously been convicted of an offence; and 


(©) the constable is satisfied that it would not be in the public interest for the offender to be 
prosecuted. 
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An offender may only be reprimanded where heshe has not previously been repr- 
manded or warned (s. 65(2)). 


Warning 


Section 65(3) of the 1998 Act provides a constable with a power to warn an offender 
where: 


(a) the offender has not previously been warned; or 

(6) where the offender has previously been warned, the offence was committed more than two 
years after the date of the previous warning and the constable considers the offence to be not so serious 
as to require a charge to be brought; 
but no person may be warned under paragraph (b) above more than once. 


Reprimand and Warning: Police Powers 


In relation to the giving of a reprimand or warning s. 65(5) of the 1998 Act provides 
that a police officer must: 


(a) give any reprimand or warning at a police station and, where the offender is under the age 
of 17, in the presence of an appropriate adult; and 
(b) explain to the offender and, where he is under that age, the appropriate adult in ordinary 
language— 
(oO) in the case of a reprimand, the effect of subsection 5(a) of section 66 below; 
(it) in the case of a warning, the effect of subsections (1), (2), (4) and (5) (6) and (c) of 
that section, and any guidance issued under subsection (3) of that section. 


Keynote 


In relation to s. 65(5)(b)(i) above, s. 66(5)(a) provides that a reprimand may be cited 
in criminal proceedings in the same way as a conviction. 


In relation to s. 65(5)(b)(ii) above, explanations of each of the subsections referred to 
are provided in brackets: 


s. 66(1) (referral to youth offending team); 

s. 66(2) (participation in a rehabilitation programme); 

s. 66(4) (restrictions on a court to impose a conditional discharge); 
s. 66(5)(b) and (c) (citation as a criminal conviction). 


Reprimands and warnings have been piloted in specific areas since 30 September 1998 
and it is expected they will come into full operation in October 2000. 
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YOUTH CRIME AND DISORDER 


Introduction 


This chapter contains details of the provisions included in the Crime and Disorder Act 
1998 designed to address the causes of youth crime. These provisions are contained in 
Part I of the 1998 Act and relate to: 


e parenting orders 

e child safety orders 

e local child curfew schemes 

e removal of truants to designated premises, etc. 


Section 16 of the 1998 Act (removal of truants to designated premises, etc.) came into 
force in December 1998. The provisions relating to parenting orders, child safety orders 
and local child curfew schemes, are all subject to 18 month pilot studies which 
commenced in September 1998. 


The 18 month pilot studies are taking place in the following nine selected areas: 
Hammersmith and Fulham, Kensington and Chelsea and Westminster (jointly); 
Lewisham; Hampshire, Southampton, Portsmouth and the Isle of Wight (jointly); 
Wolverhampton; Sheffield; Luton and Bedfordshire (jointly); Devon; St Helens; parts 
of Sunderland. 


The main purpose of the pilot studies is to determine appropriate rules of court in 
relation to parenting and child safety orders. 


It is anticipated that these provisions will be dealt with in greater detail in the 2001 


edition of this Manual. 


Parenting Orders 


These orders are about influencing parental responsibility and control and the unpert- 
ance placed upon this by the government. The orders were introduced to give parents 
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more help and support to change the criminal and/or anti-social behaviour of their children 
in providing a framework where parents participate in their child’s supervision. The strategy 
here is one of prevention in attempting to dissuade a recurrence of criminality or truancy. 


Parenting orders are defined by s. 8 of the Crime and Disorder Act 1998: 


(4) A parenting order is an order which requires the parent— : Si 
(m) ro cemeply, fer a perd not exceeding rvelve months, cath such requirements as are spec tfre 


responsible officer; . . . 
In considering the requirements of an order s. 9 of the 1998 Act provides: 


(4) Requirements specified in, and directions given under, a parenting order shall, as far as 
practicable, be such as to avoid— 
(a) any conflict with the parent’s religious beliefs; and 
(b) any interference with the times, if any, at which he normally works or attends an 
educational establishment. 


Keynote 


For the purpose of the 1998 Act, ‘child’ is someone under the age of 14 and ‘young 
person’ is someone of 14 years or over but under 18 (s. 117). 


‘Parenting order’ should not be confused with ‘parental responsibility order’ (Children 
Act 1989) and “parental order’ (Human Embryology and Fertilisation Act 1990) which 
are available for other purposes. 


For the provisions relating to anti-social behaviour orders under the Crime and 
Disorder Act 1998, see General Police Duties, chapter 3. 


Counselling and Guidance 


Counselling and guidance sessions referred to in s. 8(4)(b) of the 1998 Act are intended 
to educate parents in how to respond more effectively to the demands of their child. 
These sessions could include the setting and enforcement of consistent standards of 
behaviour or a requirement that the child be escorted to school by a responsible adult. 


Where a parent has attended counselling and guidance sessions under an earlier 
parenting order the court may waive this requirement (s. 8(5)). 


The requirements provided by s. 8(4)(a) above are not specified but in drafting the 
legislation certain examples were given. These included a parent escorting their child to 
school and a child being supervised by a responsible adult during the evenings. 


Responsible Officer 


The definition of ‘responsible officer’ is provided in s. 8(8) of the 1998 Act which states: 


In this secnon and seenon 9 below ‘responsible officer’, in relation to a parenting order, means one af 


the following who is specified in the order, namely— 
(a) a probation officer; 
(6) a social worker of a local authority social services department; and 
(c) a@ member of a youth offending team 
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Section 8 of the 1998 Act provides that: 


(1) This section applies where, in any court proceedings 
(a) achild safety order is made in respect of a child; 
(6) an anti-social behaviour order or sex offender order is made in respect of a child or young person; 
(©) a child or young person is convicted of an offence; or 
(d) a person is convicted of an offence under section 443 (failure to comply with a school 
attendance order) or section 444 (failure to secure regular attendance at a school of registered pupil) 
of the Education Act 1996. 

(2) Subject to subsection (3) and section 9(1) below, if in the proceedings the court is satisfied 
that the relevant condition is fulfilled, it may make a parenting order in respect of a person who is a 
parent or guardian of the child or young person or, as the case may be, the person convicted of the 
offence under section 443 or 444 (‘the parent’). 


Keynote 
An order may be made against: 


e One or both biological parents (this could include an order against a father who may 
not be married to the mother). 


eA person who is a guardian. 


Guardians are defined as any person who, in the opinion of the court, has for the time 
being the care of a child or young person (s. 117(1)). 


The court will be required to establish whether or not the making of an order is 
‘desirable’ in the circumstances of a particular case. This is seen as an entirely subjective 
test (except for the requirement in s. 9(1)(a) below), following on from 
s. 8(2) above which states that the court may make an order. Consequently, the court 
generally retains a discretion not to impose an order. 


Parenting Order: Statutory Requirement 
Section 9 of the 1998 Act provides: 


(1) Where a person under the age of 16 is convicted of an offence, the court by or before which 


he is so convicted— 
(a) if it is satisfied that the relevant condition is fulfilled, shall make a parenting order; and 
(b) if it is not so satisfied, shall state in open court that it ts not and why not. 


Keynote 


Section 9(1) provides a statutory requirement in favour of making an order where the 
relevant condition relates to where a child or young person (under 16) is convicted of 


an offence (s. 8(1)(c)). 


In determining the legislation the government decided to provide a distinction between 
offenders under 16 and those of 16 and 17. The decision appears to have been made 
on advice concerning the differences in emotional, intellectual and physical develop- 
ment between juveniles aged 16 and 17 and younger children. It was consuiered that 
parents of those under 16 who are subject to criminal proceedings must be inwelved im 
preventing a further commission of an offence, For 16 and 17 vear olds the Gourt showld 
determine any parental involvement. 
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Procedure 


Apart trom considering information about the family circumstances of each case, 

- ` d > 3 ~ aces - 
whatever the age of the child or young person, s. 9(3) of the 1998 Act places the 
following requirement on the court: 


(3) Before making a parenting order, a court shall explain to the parent in ordinary language— 
(a) the effect of the order and of the requirements proposed to be included in tt; ; 
(6) the consequences which mav follow (under subsection (7) below) if he fails to comply with 
any of those requirements; and her" 
(c) that the court has power (under subsection (5) below) to review the order on the application 
either of the parent or of the responsible officer. 


Keynote 


The parent or responsible officer can apply for the discharge or variation of an order 
and the court can agree to cancel, add or substitute any of its provisions. This can only 
be done by the court making the original order. 


Breach of a Parenting Order 
Section 9(7) of the 1998 Act provides: 


If while a parenting order is in force the parent without reasonable excuse fails to comply with any 
requirement incheded in thé order, or specified in directions given by the responsible officer, he shall be 
liable on summary conviction to a fine not exceeding level 3 on the standard scale. 


Keynote 


The section does not specity who would be responsible for instituting proceedings but 
it is assumed this will be the ‘responsible officer’ and that the normal processes will be 
followed whereby the Crown Prosecution Service will make decisions as to a prosecu- 
tion applying the usual test of public interest. 


Child Safety Orders 


These orders have been introduced to help prevent children under 10 from turning to 
crime. Such orders are concerned with the child’s potential offending behaviour and in 
practice are likely to be used in conjunction with parenting orders under s. 8 of the 
Crime and Disorder Act 1998. 


Section 11 of the 1998 Act provides: 


(1) Subject to subsection (2) below, if a magistrates’ court, on the application of a local authority, 
Is satisfied thar one or more of the conditions specified in subsection (3) below are fulfilled with respect 
to a child under the age of 10, it may make an order (a ‘child safety order’) which— 
(a) places the child, for a period (not exceeding the permitted maximum) specified in the order, 
under the supervision of the responsible officer; and 
(6) requires the child to comply with such requirements as are so specified. 


Keynote 
In order to ensure any such proceedings are not viewed as ‘criminal’, jurisdiction for 


making the order rests with the magistrates’ family proceedings court. 


The section provides evidence of the government's determination to deliver crime 
prevenuon through a parmership approach. A local authority with social services 
responsibilities must make the application for such an order. However, it would probably 
be the police who first become aware of the misconduct which triggers such an application. 
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Child Safety Order: Conditions 


The court must be satisfied that one or more of four Condiuens are fulfilled before 
making an order. These are provided by s. 11(3) of the 1998 Act: 


(a) that the child has committed an act which, if he had been aged 10 or over, would have 
constituted an offence; 

(6) that a child safety order is necessary for the purpose of preventing the commission by the 
child of such an act as is mentioned in paragraph (a) above; 

(©) that the child has contravened a ban imposed by a curfew notice; and 

(d) that the child has acted in a manner that caused or was likely to cause harassment, alarm 
or distress to one or more persons not of the same household as himself. 


Keynote 


The civil standard of evidence (the ‘balance of probabilities’) is the standard of proof 
in determining whether a condition is fulfilled. There is no minimum age for an order. 
The permitted maximum period of supervision of such an order is three months. If the 
court is satisfied that the circumstances of the case are exceptional it can extend the 
order up to a maximum of 12 months (s. 11(4)). 


Breach of Child Safety Order 


Section 12(6) of the 1998 Act provides: 


(6) Where a child safety order ts in force and it is proved to the satisfaction of the court which 
made it or another magistrates’ court acting for the same petty sessions area, on the application of the 
responsible officer, that the child has failed to comply with any requirement included in the order, the 
court— 

(a) may discharge the order and make in respect of him a care order under subsection 1(a) of 
section 31 of the 1989 Act; or 
(6) may make an order varying the order— 
@ by cancelling any provision included in it; or 
(i) by inserting in it (either in addition to or in substitution for any of its provisions) any 
provision that could have been included in the order if the court had then had power to make w and 
were exercising the power. 


Keynote 


‘Section 31 of the 1989 Act’ relates to the Children Act 1989. The provisions in this 
subsection provides a new route into care. Although the section does not provide the 
court with the power to make a supervision order in response to a breach, there is 
nothing to stop an application being made for such an order by a local authority or other 


authorised person in the ordinary way. 


Child Curfew Schemes 


The government has introduced these schemes to tackle the problem of unsupervised 
young children (under 10) committing crime, anti-social activities and causing real harm 
and misery to local communities. Again this is part of the wider community safety 
strategy with the onus being placed on local councils to make use of local child curfews 
as a response to identified problems. 
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Section 14 of the Crime and Disorder Act 1998 provides: 


(1) A local authority may make a scheme (a ‘local child curfew scheme’) for enabling the authority— 

(a) subject to and in accordance with the provisions of the scheme; and : : 

(b) if, after such consultation as is required by the scheme, the authority considers it necessary 
to do so for the purpose of maintaining order, : ; 
to give a notice imposing, for a specified period (not exceeding 90 days), a ban to which subsection 
(2) below applies. sae d 

(2) This subsection applies to a ban on children of specified ages (under 10) being in a public 
place within a specified area— 

(a) during specified hours (between 9 pm and 6 am); and 

(b) otherwise than under the effective control of a parent or a responsible person aged 18 or over. 


Keynote 


The authority is required to consult with every chief constable whose force area covers 
any part of the authority’s area. There is also the requirement for the authority to 
consult such persons or other bodies as the authority considers appropriate (s. 14(3)). 


The authority does not need the consent of the chief constable, though without this it 
would be difficult for the curfew conditions to be enforced. 


The extent of the authority’s obligation to consult with other persons or bodies is totally 
discretionary. However, should it not consult with appropriate community groups the 
Home Secretary may not confirm the scheme (see below). 


The Home Secretary is required to confirm the introduction of any scheme and may 
fix the date when it is to come into operation (s. 14(5)). It is envisaged that most 
schemes would come into force one month after confirmation. 


‘Public place’ for the purpose of the section has the same meaning as in Part II of the 
Public Order Act 1986 (s. 14(8)) (see General Police Duties, chapter 4). 


Contravention of Curfew Notices 
Section 15 of the 1998 Act provides: 


(1) Subsections (2) and (3) below apply where a constable has reasonable cause to believe that 
a child is in contravention of a ban imposed by a curfew notice. 

(2) The constable shall, as soon as practicable, inform the local authority for the area that the 
child has contravened the ban. 

(3) The constable may remove the child to the child’s place of residence unless he has reasonable 
cause to believe that the child would, if removed to that place, be likely to suffer significant harm. 


Keynote 


This provision does not give the constable a power to use force. However, in applying 
common law principles, a constable may use reasonable force in exercising a lawful 
power (see General Police Duties, chapter 2). 


Section 15(3) does not state what a constable should do with a child if he/she does not 
remove the child to its home. However, it would seem appropriate to use the power 
under s. 46 of the Children Act 1989 in removing the child to suitable accommodation, 
i.e. a police station or care of social services (see Crime, chapter 11). 
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Where a constable has informed the local authority abour a contravention of the curtew 
nonce s. 15(-4) places a dury on the local authority to enquire inte the cincurrrstamecs mi 
the child and to initiate the investigation within 48 hours of receiving such netticarion 


Removal of Truants to Designated Premises, etc. 


Truancy from school has been viewed as a significant problem for some time and 
research has shown that there is a close association between truancy and crime 
Although a number of local initiatives between the police and schools have existed for 
some time the provisions now provide the police with a means of dealing with truants. 


Section 16 provides: 


(1) This section applies where a local authority— 
(a) designates premises in a police aréa (‘designated premises’) as premises to which children 
and young persons of compulsory school age may be removed under this section; and 
Œ) notifies the chief officer of police for that area of the designation. 
(2 A police officer of or above the rank of superintendent may direct that the powers conferred 
on a constable by subsection (3) below— 
i (a) shall be exercisable as respects any area falling within the police area and specified in the 
direction; and 
(b) shall be so exercisable during a period specified; 
and references in that subsection to a specified area and a specified period shall be construed accordingly. 


Keynote 


‘Designated premises’ are not defined in the 1998 Act and are a matter for the local 
authority. In drafting the legislation it was considered that in many cases children would 
ultimately be removed to their own schools. 


Police Powers 


Section 16(3) provides the police powers in relation to dealing with truants: 


(3) Ifa constable has reasonable cause to believe that a child or young person found by him in 
a public place in a specified area during a specified period— 
(a) is of compulsory school age; and 
(b) is absent from school without lawful authority, 
the constable may remove the child or young person to designated premises, or to the school from whteh 
he is so absent. 


Keynote 
Again ‘public place’ has the same meaning as in Part II of the Public Order Act 1986. 


Without lawful authority’ is qualified by subsection (4) in that lawful authority will be 
that which falls within s. 444 of the Education Act 1996 = leave, sickness, unavoidable 
cause or day set apart for religious observation. 


The power of a constable to remove a child or young person to “designaved premises’ 
ig not an arrest in the traditional sense of detention and staturery powers relating to 
arrests will not apply. However, the duty to explain the reason for a persons ‘seuture’ 
may well apply in such cases (as to which, see General Police Duties, chapter 2) 
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As with the powers conferred in relation to curfew notices (see para. 8.4 above), it 
appears probable that the common law rule entitling a constable to use reasonable force 
would apply. However, legal commentators are not convinced this is the case as the use 
of force could be seen as having a damaging effect on relations between the police and 
young persons and the possibility of criminal or civil action against individual officers. 


The requirement for the officer to have ‘reasonable cause to believe’ that the person 
meets the criteria at (a) and (b) is more stringent than mere suspicion (see General 
Police Duties, chapter 2). 
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SENTENCING 


Introduction 
This chapter is intended to provide an overview of the powers of the courts in relation 


to sentencing offenders. It deals with custodial sentences of adults and young offenders, 
non-custodial sentences, including community sentences. 


Custody of Adults 


Custodial Sentence 


A court’s power to impose a custodial sentence on an offender is provided by s. 1 of the 
Criminal Justice Act 1991 which states: 


(1) This section applies where a person is convicted of an offence punishable with a custodial 
sentence other than one fixed by law or falling to be imposed under section 2(2), 3(2), or 4(2) of the 
Crime (Sentences) Act 1997. 

(2) Subject to subsection (3) below, the court shall not pass a custodial sentence on the offender 
unless tt is of the opinion— 

(a) that the offence, or the combination of the offence and one or more offences associated with 
it, was so serious that only such a sentence can be justified for the offence; or 

(b) where the offence is a violent or sexual offence, that only such a sentence would be adequate 
to protect the public from serious harm from him. 

(3) Nothing in subsection (2) above shall prevent the court from passing a custodial sentence on 
the offender if he fails to express his willingness to comply with— 

(a) a requirement which is proposed by the court to be included in a probation order or 
supervision order and which requires an expression of such willingness; or 

(b) a requirement which is proposed by the court to be included in a drug treatment and testing 
order or an order under section 61(6) of the Crime and Disorder Act 1998. 


Keynote 


Where a court imposes a custodial sentence, it is required to state in open court that it 
is of the opinion that either or both of the requirements of s. 1(2) apply and why it is 
of that opinion, In any case the court is required to explain to the offender, in open 
court and ordinary language, why it is passing a custodial sentence (s. 1(4)) 
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In relation to a magistrates’ court, this explanation needs to be specified in the 
commitment warrant and be entered on the court register (s. 1(5)). 


Generally, before imposing a custodial sentence a court would obtain a ‘pre-sentence 
report’ in order to ascertain if the grounds outlined in s. 1(2) are met (s. 3(1)). 


“Custodial sentence’ for a person over 21 means a sentence of imprisonment and 
includes a discretionary life sentence and a suspended sentence. 


‘Custodial sentence’ for a person under 21 means a sentence of detention in a young 
offender institution, detention during Her Majesty’s pleasure (s. 53(2) of the Children 
and Young Persons Act 1933), sentence of custody for life (s. 8(2) of the Criminal 


Justice Act 1982), a secure training order and, a detention and training order (see 
below). 


Pre-sentence Report 
A ‘pre-sentence report’ is a written report to assist the court and is prepared by one of 
the following: probation officer; social worker; member of a youth offending team for 


persons under 18 (s. 3(5)). 


Such a report may not be required by the court if it considers, in the circumstances of 
the case, that such a report is unnecessary (s. 3(2) of the 1991 Act). 


Seriousness of the Offence 

In determining whether an offence ‘was so serious that only such a sentence can be 
justified for the offence’ (s. 1(2)(a)), guidance is provided by a number of decided cases, 
the most recent of which being R v Howells [1998] Crim LR 836. It was argued in this 
case that laying down prescriptive rules as to what constituted ‘serious’ was both 


‘dangerous and wrong’. 


However, a number of issues were discussed as to what factors might be considered in 
determining whether an offence was serious. These included: 


e deliberate and premeditated actions as opposed to spontaneous and unpremeditated; 


e where personal injury or mental trauma were inflicted as opposed to solely financial 
loss; 


e the offender’s previous convictions and response to previous sentences; 

e whether the offence was committed while the defendant was on bail. 

In borderline cases, it was considered TE for the court to take into account the: 
e carly admission of the offence; 

e genuine remorse shown by the offender; 

e youth and immaturity of the offender; 

¢ good character of the offender; 
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e offender’s family responsibilities; 
e physical or mental disability of the offender; 
e offender not previously having served a custodial sentence. 
Seriousness of the Offence: Racially Aggravated Offence 


In gauging issues relevant to the seriousness of the offence a further factor was 
introduced by s. 82 of the Crime and Disorder Act 1998. This section states: 


(1) This section applies where a court is considering the seriousness of an offence other than one 
under sections 29 to 32 above. 
(2) Ifthe offence was racially aggravated, the court— 
(a) „shall treat that fact as an aggravating factor (that is to say, a factor that increases the 
sertousness of the offence); and 
(6) shall state in open court that the offence was so aggravated. 
(3) Section 28 above applies for the purposes of this section as it applies for the purposes of sections 
29 to 32 above. 


Keynote 


Sections 29 to 32 relate to: racially-aggravated assaults; racially-aggravated criminal 
damage; racially-aggravated public order offences; racially-aggravated harassment etc., 
respectively, all of which are addressed in the other Manuals in this series. 


Violent or Sexual Nature 


In determining whether an offence ‘is of a violent or sexual nature, that only such a 
sentence would be adequate to protect the public from serious harm’ (s. 1(2)(b)), 
guidance is provided by s. 31 of the Criminal Justice Act 1991. 


Under s. 31(1) ‘violent offence’ means: 


an offence which leads, or is intended or Itkely to lead, to a person’s death or to physical injury to a 
person, and includes an offence which is required to be charged as arson. . . 


Under s. 31(1) ‘sexual offence’ means: 


(a) an offence under the Sexual Offences Act 1956, other than an offence under section 30 
[living on immoral earnings], 31 [woman exercising control over a prostitute] or 33 to 36 [keeping 
brothels and related offences] of that Act; 

(b) an offence under section 128 of the Mental Heaith Act 1959 [sexual intercourse with patients]; 

(c) an offence under the Indecency with Children Act 1960; 

(d) an offence under section 9 of the Theft Act 1968 of burglary with intent to commit rape; 

(e) an offence under section 54 of the Criminal Law Act 1977 [incitement to have sexual 
intercourse with granddaughter, daughter, sister, under 16]; 

Cf) an offence under the Protection of Children Act 1978; 

(@) an offence under section 1 of the Criminal Law Act 1977 of conspiracy to commit any of 
the offences in paragraphs (a) to (f) above; 

(h) an offence under section 1 of the Criminal Attempts Act 1981 of attempting to commit any 
of those offences; 

(i) an offence of inciting another to commit any of those offences. 


Keynote 


For a full discussion of these offences, see Crime, chapter 10). 
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Maximum Sentences 


Maximum custodial sentences are reserved for the gravest examples of the offence for 
which a person has been convicted (R v Carroll (1995) 16 Cr App R (S) 488). In Rv 
Ambler (1975) CSP (A1-4C01) it was directed that those responsible for sentencing, in 
determining the gravity of an offence, should consider the particular case ‘within the 
broad bands of that type’. 


Reduction for Guilty Plea 


It is a well established principle that the length of a prison sentence is normally reduced 
in light of the offender entering a plea of guilty (R v Greene (1993) 14 Cr App R (S) 
682). The extent of the reduction appears to vary between one-fifth and one-third of 
the maximum sentence. 


Section 48 of the Criminal Justice and Public Order Act 1994 makes specific provision 
for reducing sentences for guilty pleas. It requires the court to take into account when 
the plea of guilty was indicated, and the circumstances in which the plea was made. If 
the court then passes a less severe sentence than would normally have been the case, it 
must state in open court that it has done so. 


This ‘reduction’ of sentence can equally apply to the level of a fine, or reducing the 
duration of a community sentence (Magistrates’ Association Guidelines (1997)). 


Life Sentences 


Life sentences can be categorised into three specific types: mandatory, automatic and 
discretionary. 


Mandatory Life Sentences 


Mandatory life sentences are those where an offender, aged 21 or over, is convicted of 
murder and must be sentenced to imprisonment for life (s. 1(1) of the Murder 
(Abolition of Death Penalty) Act 1965). Since the sentence is mandatory, there is no 
right of appeal (s. 9 of the Criminal Appeal Act 1968). 


Section 1(2) of the 1965 Act empowers the court to, ‘declare the period which it 
recommends to the Secretary of State as the minimum period which in its view should 
elapse’ before the offender is released on licence. Similarly, with the life sentence, there 
is no right of appeal against the recommendation (R v Leaney [1996] 1 Cr App R (S) 
30). 


Automatic Life Sentences 

Section 2 of the Crime (Sentences) Act 1997 requires the Crown Court to impose a life 
sentence on an offender who is convicted of a serious offence where the offender is aged 
18 or over and has already been convicted of another serious offence. 


The offences which qualify as ‘serious offences’ for the purposes of s. 2 include: 


attempted murder, conspiracy to murder or incitement to murder; 
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‘soliciting murder; 

e manslaughter; 

e wounding or causing grievous bodily harm with intent; 

e rape or attempted rape; 

e sexual intercourse with a girl under 13; 

e an offence under the following sections of the Firearms Act 1968: s. 16 (possession 


with intent to endanger life), s. 17 (use to resist arrest), s. 18 (carrying to commit 
indictable offence or resist arrest); 


robbery where the offender had in his/her possession a firearm or imitation firearm. 
For a full discussion of these offences, see Crime and General Police Duties. 


Where s. 2 above applies, it is only in exceptional circumstances that the court may 
decide not to impose a life sentence. In so doing the court must state in open court what 
these exceptional circumstances are (s. 2(3)). 


In R v Kelly, The Times, 29 December 1998, it was held that for circumstances to be 
exceptional they need not be unique, unprecedented or very rare, but could not be cases 
that were regularly, routinely or normally encountered. 


Discretionary Life Sentences 


A court may only pass a discretionary life sentence in respect to an offence for which 
life imprisonment is provided as the maximum penalty. The statutory criteria outlined 
in s. 2 of the Crime (Sentences) Act 1997 above apply to these sentences, in that they 
can only be imposed in cases involving a violent or sexual offence (R v Robinson [1997] 
2 Cr App R (S) 35). 


In relation to the use of discretionary life sentences the Court of Appeal has provided 
principles whereby such sentences should only be imposed in exceptional cireumstan- 
ces. In R v Wilkinson (1983) 5 Cr App R (S) 105 it was stated that, with few exceptions, 
these sentences would only be used for offenders whose mental state was such that they 
are a danger to the ‘life or limb of members of the public’. Obviously, this is where the 
provisions of the Mental Health Act 1983 cannot be used to deal with the offender. 


Suspended Sentences 


The power for a court to impose a suspended sentence is provided by s. 22 of the 
Powers of Criminal Courts Act 1973, which states. 


(1) Subject to subsection (2) below, a court which passes a sentence of imprisonment for a term 
of not more than two years for an offence may order that the sentence shall not take effect unless, 
during a period specified in the order, being not less than one year or more than two years from the 
date of the order, the ofender comms in Great Brita another offense promthable cork prs pupsaneras s 
and thereafter a court having power to do so orders under section 23 of this Act that the original 
sentence shall take effect; and in this Part of this Act ‘operational period’, in relation to a suspended 
sentence, means the period so specified. 
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(AA dva ele verre 0d bai precrur caa AY anah by rho ENSINO © REESS W ie’ a 
(LA) -È coun miid poo: s cage? etary oe aqy pasow Or aw fewe shal coneder 
tren he annama oF tee ake: are ah ast wartani bs adldteoe Me amposrnee of a Jimi or 


the making of a compensanion order. 


e onder that the suspended sentence take effect with a lesser term; 

; emake an order with respect to the suspended sentence. 

The longess sentence e which: ‘tan be impesed as two years, therefore, if consecutive 
used (Riv Calman [1969] 2 QB 408). 

Suspended Sentence Supervision Orders 

Section 20 of the Powers of Criminal Courts 1973 provides that: 


D Witere a court passes on am opftader a suspended sentence for a term of more than six months 
Tor a single offence, tite court may make a suspended sentence supervision onder (in this Act referred ro 
as ‘a spenta crue) phacung Dee aemet ede? sae saperi of a sapersi User fer a ported 
Specified m cite order, being a periad nor exceeding the operanenal period of the suspended sentence. 


p atm ogender in respect of whom a supervision order is in force shall keep in touch with the 
supervising ogiver in accendance with such mstructions as he may from time to time be green by thar 
Officer and shali nonii trom of any change ef address. 


Keynote 
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$ s@perviswos order hashes may be fined up co £1,000 Ls. 27 of the 1973 Act). There 
is mo power for the court to activate the suspended sentence. 


Sentencing Guidelines 


Settien SO ef the Crime ang Désorder Act 1998 enables the Court of Appeal to provide 
EviGemce in relation co the principles courts strould applic in determining sentences for 
parteculer categeres of offences. The purpose of these guidelines is not co remove the 
thement of quiicrl darmon opes to a coart but cw proyide greater consistency in 
passing sentences appropriate to the level of seriousness of the offence. 
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In framing or revising guidelines, the court is obliged tw have regard to various mater 
SeCtion 80(3) provides that the court must have regard to: 


(a) the need to promote consistency in sentencing; 

(b) the sentences imposed by courts in England and Wales for offences of the re 
(©) the cost of different sentences and their relative effectiveness in preventing re 
(d) the need to promote public confidence in the criminal justice system; and 
(@) the views communicated to the Court . . . by the Sentencing Advisory Panel 


vant category; 


iffending; 


Keynote 
The guidelines are intended to provide criteria for assessing: 
e the seriousness of the offence; 


e the weight to be given to previous convictions; and 
e the failure of the accused to respond to previous sentences (s. 80(4)). 


Sentencing Advisory Panel 


Where the Court of Appeal decides to frame or revise any guidelines as outlined above, 
it must notify the Panel (s. 81(1)). The Panel must propose guidelines if directed to do 
so by the Home Secretary (s. 81(3)). 


The composition of the Sentencing Advisory Panel is determined by the Lord Chancel- 
lor and consists of about 12 people usually appointed for a five year period. There is no 
restriction as to whom the Lord Chancellor may appoint but it may include: 

ə sentencers, (including a magistrate) 

e people with experience of the prison service 

e people with experience of the probation service 

e people with academic experience 

e people with research experience 


e people who are independent of the criminal justice system. 


The Lord Chancellor has the power to provide remuneration for Panel members 
(s. 81(5)). 


Fines 


The imposition of a fine is the most commonly encountered penalty in criminal courts 
and amounts to an order that the offender shall pay a sum of money to the State. 


The principles for the fixing of fines for both the Crown Court and magistrates” courts 
are contained in s. 18 of the Criminal Justice Act 1991 which provides that: 


(1) Before fixing the amount of any fine to be imposed on an offender who is an individual, a 
court shall inquire into his financial circumstances. 

(2) The amount of any fine fixed by a court shall be such as, in the opinion of the court, reflects 
the seriousness of the offence. 
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(9 dn fixing the amount of any fine to be imposed on an offender (twhether'an individual or other 
Person). a cobit aadi Gate pao ansaa bhe cochManewes of the case pinindiias, antong AET thors, 
the financial circumstances of the offender so faras they are known, or appear to the court. 

W = Wier— 

(@) an offender has been convicted in his absence in pursuance of section 11 or 12 of the 
Magistrates’ Courts Aer 1980 (non-appearance of accused), 
b) an offender— 
0] has failed to comply with an order under section 20(1) below; or 
(È) has otherwise failed to cooperate with the court in its inquiry into his financial 
circumstances, or 
(©) the parent or guardian of an offender who is a child or young person— 
(D has failed t comply with an order under section 20(1B) below; or 
() has otherwise failed to cooperate with the court in its inguiry into his financial 
circumstances, 
and the court considers that it has insufficient information to make a proper determination of the 
Financial circumstances of the offender, it may make such determination as it thinks fit. 

(5) Subseerion (3) abeve applies whether taking into account the financial circumstances of the 

offender has the effect of increasing or reducing the amount of the fine. 


Keynote 
There is no starutery limit to the ameunt of fine which may be imposed by the Crown 


Court either on an adult or juvenile convicted on indictment. 


A magistrates’ court following conviction for an offence triable either way, which is 
listed in sch. 1 of the Magistrates’ Courts Act 1980, may fine the offender an amount 
not exceeding £5,000. 


The standard seale of maximum fines for summary offences (s. 37(2) of the Criminal 
Justice Act 1982) is: 


Level on the scale Amount of fines 
1 i £200 
2 £500 
3 £1,000 
4 £2,500 
5 £5,000 


In relation to juveniles, where a person under 18 is being dealt with by the magistrates’ 

court for an offence when the court could normally impose a fine in excess of £1,000, 

the fine imposed cannot exceed £1.000. For an offender under 14 where the fine would 

— £ £250 the court can only impos Se a fine not exceeding £250 (s. 36 of the 
et): 


A juveniles parent or guardian may be ordered to pay the fine, costs or compensation 
order imposed upon a Juvenile if the court considers it appropriate (s. 55 of the 
Children and Young Persons Act 1933). 


Release of Short-term Prisoners on Licence and Subject to Home Curtew 


The Crime and Disorder Act 1998 has introduced new Provisions for the early release 
of short-term prisoners on licence and subject to a curfew condition. 
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Release of Short-term Prisoners on Licence 


Section 34A of the Criminal Justice Act 1991 (introduced by s. 99 of uke Crime amd 
Disorder Act 1998), provides the Secretary of State with the power to release a prisoner 
on licence where the prisoner has served the requisite period for the term ol Ins her 
sentence. It is aimed at short-term prisoners, over 18 years of age and applies w 
prisoners serving sentences of three months or more but not more than fwur years 


Certain categories of prisoners will not be eligible for release under this section. 
Release of Short-term Prisoners Subject to Home Curfew 


The introduction of home detention curfews is provided by s. 37A of the Criminal 
Justice Act 1991 (introduced by s. 100(1) of the Crime and Disorder Act 1998). 


The home detention curfew will be set up for a prisoner to complete their sentence and will 
run for a minimum period of 14 days and a maximum period of 60 days. The prisoner is 
required to agree to the curfew conditions. The governor at the relevant prison will 
determine the details of the curfew. This will normally be from 7 pm to 7 am and may be 
varied. The minimum period of curfew is nine hours but there is no maximum. HM Prison 
Service Parole Unit is responsible for the management and monitoring of home detention 
curfews. The curfew equipment will be operated and monitored by an approved private 
contractor. The contractor will install a home monitoring unit at the approved address and 
fit the prisoner with the personal identification device at this address on the day of release. 
Although there is no involvement in the release process, the police will be notified of all 
prisoners subject to home detention curfew 14 days prior to release. The police may request 
information from the monitoring contractor as to the offender’s compliance, or otherwise, 
with the curfew, including any short-term ‘unexplained’ absences. Such requests for 
information would be authorised by an officer of the rank of superintendent or above. 
Electronic monitoring contractors are obliged to provide such information within 24 hours 
of the request being made. Home detention curfews came into effect on 28 January 1999. 


Breaches of Curfew 


The breach of a curfew condition is provided by s. 38A of the 1991 Act (introduced by 
s. 100(2) of the Crime and Disorder Act 1998), which states: 


(1) If it appears to the Secretary of State, as regards a person released on licence under section 

34A (3) above— 

(a) that he has failed to comply with the curfew condition 

(b) that his whereabouts can no longer be electronically monitored at the place for the time being 
specified in that condition or 

(©) that it is necessary to do so in order to protect the public from serious harm from him, 
the Secretary of State may, if the curfew condition 1s still in force, revoke the licence and recall the 
person to prison. 


Keynote 


The reporting of any breaches of a home detention curfew is the responsibility of Uae 
independent contractor. Minor infringements will be dealt with by way of a warning but 
two warnings will constitute a failure to comply with the curfew conditions. Any reports 
of a breach are made to HM Prison Service Parole Unit, This Unit mav make a decistan 
to revoke or vary the curfew order. The relevant prison governor may alse make 
variations to the order. 
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Police Arrests 


The guidance procided to police forces un relaien fe penon who are subject of a hemw 
detention curfew is as follows: 


Where arrest: 
© custody ofiter to notity the monitoring contractor immediately of: 
© = details of the prisoner 
e details of the offence 
© whether the prisoner is to be bailed or remained in custody 
e whether the prisoner continues to wear the electronic tag: 
© cuia aieo to soriy the meniomng commacter when the prisener ss released 
Where charged A 
e custody officer m immediately inform HM Prison Service Parole Unit 


© gaod sioa 2 mbon coear yf dhe prssemes a oe be retumeed te prison ce 


Wihers a pemon is chaed unh an afiomce whilst subject co a heme tletennes: curkew 
Be Coie of Practice m relwoon so datenon followsng charge continues to apply. 


Where é pnsoeer hat bees chasped with an offemce. the decisoe to cewnke dae prrsaner’s 
licence is a matter for HM Prison Service Parole Unit and not the police. 


Police Requests for Revocation 


Where the palee commder that a pmsaner subject t0 a bome desension curfew represents 
a serious mst se the public they may make è request Sor it to be revoked Any sach 
ceqaes: Should be suthorsed by an offices of the rank of supenimendent or above and 
made to HM Prison Service Parole Unit at the Home Office. 


“Servows TR mhen: 


e OSessters carei ofa sexual or olemi Offence: death or serous intary (physical 
or psyttebsgeal) cocasomed by further offences communed be the offender. Sexual 
aad winder enoe arc considered the same in that @ prsomer ceaicted of an 


diees of wetter may be recalled following concerns abou offences of e sexual 
metus. 
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¢ Offenders convicted of a non-sexual or violent offence: death or serious injury. c 
Ss : 
Phe offence which may cause that risk need not be the same as the oranal offence 


e [tis only necessary to demonstrate that the prisoner has acted in such a way as to 
give reasonable cause for belief that recall is necessary to protect the public 


Absolute and Conditional Discharge 


Section 1A of the Powers of Criminal Courts Act 1973 provides the court with the 
power to grant absolute and conditional discharges. This section states: 


(D Where a court by or before which a person is convicted of an offence (not being an offence the 
sentence for which is fixed by law or falls to be imposed under section 2(2) or 3(2) of the Crime 
(Sentences) Act 1997) ts of opinion, having regard to the circumstances including the nature of the 
offence and the character of the offender, that it is inexpedient to inflict punishment, the court may 
make an order etther— 

(a) discharging him absolutely; or 
(b) ifthe court thinks fit, discharging him subject to the condition that he commits no offence 
during such period, not exceeding three years from the date of the order, as may be specified in the order. 

(1A) Subsection 1(b) above has effect subject to section 66(4) of the Crime and Disorder Act 
1998 (effect of reprimands and warnings). 

(2) An order discharging a person subject to such a condition is in this Act referred to as ‘an order 

‘for conditional discharge’, and the period specified in any such order as ‘the period of conditional 
discharge’. 

(3) Before making an order for conditional discharge the court shall explain to the offender in 
ordinary language that if he commits another offence during the period of conditional discharge he will 
be liable to be sentenced for the original offence. 

(4) Where, under the following provisions of this part of this Act, a person conditionally 
discharged under this section is sentenced for the offence in respect of which the order for conditional 
discharge was made, that order shall cease to have effect. 


Keynote 
Absolute Discharge 


An absolute discharge may be used in all criminal courts granted irrespective of the age 
of the offender. Such a power is normally used to reflect the trivial nature of the offence, 
the circumstances in which the offender came to be before the court or special factors 
concerning the offender himself/herself. 


The only occasions where the power to grant an absolute discharge may not be used 
are in murder cases or where s. 2 or 3 of the Crime (Sentences) Act 1997 applies 
whatever the offence committed (see para. 9.2.4 above). 


Conditional Discharge 


As with absolute discharge, a conditional discharge may be used in all criminal courts 
and granted irrespective of the age of the offender. The only ‘condition’ is that the 
offender does net commit any further offences during the period of the discharge fixed 
by the court. This period must not exceed three years. 


Section 1B(1) of the 1973 Act provides that a conditional discharge can be breached 
only by the conviction of the offender of a further offence committed during the period 
of the discharge. Where a person is in breach of a conditional discharge the court may 
sentence the offender for the original offence (s. 1B(6)). 
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If the Crown Court is dealing with a breach where the conditional discharge was 
granted in a magistrates’ court, it can only deal with the offence subject to the limer 
courts sentencing powers (s$. 1B(7)). If the breach is being dealt with in a magistrates’ 
court and the conditional discharge was originally imposed in another magistrates 
court, the consent of the original court is required (s. 1B(8)). 


In addition to the exceptions already identified for an absolute discharge (murder and 
s. 2 or 3 of the Crime (Sentences) Act 1997), a conditional discharge cannot be used 


in the following cases: 

e Breach of an anti-social behaviour order (s. 1(11) of the Crime and Disorder Act 
1998), where the offender has been, without reasonable excuse, doing anything 
prohibited by the order. (See General Police Duties, chapter 3.) 

e Breach of a sex offender order (s. 2(9) of the 1998 Act), where the offender has 
been, without reasonable excuse, doing anything prohibited by the order. (See 
Crime, chapter 10.) 

e Other than in exceptional circumstances, where an offender is convicted of an 


offence within two vears of receiving a warning from a police officer (ss. 65 and 66 
of the 1998 Act). (See chapter 7.) 


Binding Over to Keep the Peace 


The power of the magistrates’ court to bind over to keep the peace or be of good 
behaviour is provided by: 


e s$. 115 of the Magistrates’ Courts Act 1980 (in relation to a complaint); 

èe common law powers (of the court’s own motion); 

e various statutes but particularly the Justices of the Peace Act 1361. 

An order under s. 115 can only be made following a full hearing of the complaint. 
However, where the court binds over of its own motion it may do so in any of the 
following circumstances: 

e before the end of the proceedings 

e where the case is withdrawn by the prosecution 

e where the prosecution offer no evidence 

e where the case is adjourned 


e where the defendant is acquitted 


e where the justice believes there may be a breach of the peace in the future 


where the person’s behaviour was against public morality 
(Hughes v Holley [1987] Crim LR 253) 
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In birer v Glermon [1981] 1 WLR 567 it was held that these wide powers were available 
to the court as a ‘measure of preventive justice’. 


Powers of Magistrates’ Court, Crown Court and Court of Appeal 


Section 1 of the Justices of the Peace Act 1968 extends the powers to bind uver to be 
of good behaviour and states: 


(7) It is hereby declared that any court of record having a criminal jurisdiction has, as ancillary 
to that jurisdiction, the power to bind over to be of good behaviour, a person who or whose case is 
before the court, by requiring him to enter into his own recognisances or to find sureties or both, and 
committing him to prison if he does not comply. 


Keynote 


This power relates to ‘any court of record’ which includes magistrates’ courts, the 
Crown Court and the Court of Appeal (Criminal Division). 


This power does not limit itself to the defendant but includes ‘a person who . . . is 
before the court’. It can therefore relate to the following: 


e` a defendant who is acquitted (R v Inner London Crown Court, ex parte Benjamin 
(1986) 85 Cr App R 267); 


e a defendant whose prosecution has not been proceeded with (R v Lincoln Crown 
Court, ex parte Jude [1998] 1 WLR 24); 


e a person who is a witness before the court (Sheldon v Bromfield Justices [1964] 2 QB 
573); 


e a person who is a complainant (R v Wilkins [1907] 2 KB 380). 


The general rule as to who may be subject of a binding over appears to be that the 
person must have given evidence before the court (R v Swindon Crown Court, ex parte 
Pawitter Singh [1984] 1 WLR 449; R v Kingston-upon-Thames Crown Court, ex parte 
Guarino [1986] Crim LR 325). 


Where a court is considering binding over a person other than a person charged with 
an offence, that person must be given an opportunity to make representations to the 
court. (R v Hendon Justices, ex parte Gorchein [1973] 1 WLR 1502). There is no set 
period that a binding over order may run, it is at the discretion of the court. In binding 
a person over to be of good behaviour, the court may require that person to enter into 
a recognisance. Again, there is no set figure but the court is expected to be reasonable 
and, where appropriate, undertake a means enquiry (R v Lincoln Crown Court, ex parte 
Jude [1998] 1 WLR 24). 


Refusal and Failure to be Bound Over 

The following apply to cases of refusal or failure to enter into a recognisance 

e People aged 21 or over, in a magistrates’ court, can be sentenced m a term of 
imprisonment for up to six months or until they agree to comply (s. 11513) of the 


Magistrates’ Courts Act 1980). 
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e People aged 18 to 20 inclusive, can be committed to prison for contempt of court 
(s. 9 of the Criminal Justice Act 1982). 


e People under the age of 18 may be ordered to attend at an attendance centre but 
there is no power of detention (s. 17(1)(a) of the Criminal Justice Act 1982). 


In relation to persons aged 18 to 20 inclusive, a sentence of detention under s. 9 of the 
1982 Act is not a ‘custodial sentence’ for the purposes of part I of the Criminal Justice 
Act 1991. 

Failure to Comply 

Where a person fails to comply with the conditions of an order the court may forfeit the 
whole or part of the recognisance in its discretion. The court cannot impose a term of 
imprisonment (R v Finch (1962) 47 Cr App R 58, R v Gilbert (1974) CSP D10-3A01). 
Binding Over of Parent or Guardian 

Where a court is satisfied that it is desirable in the interests of preventing the 
commission by a person under the age of 16 of further offences, it is obliged to bind over 


the parent or guardian (s. 58(1) of the Criminal Justice Act 1991). 


In common with a parenting order (see chapter 8) where the court is not so satisfied, 
it should state in open court that it is not and give reasons for that view. 


Where the court does bind over it is empowered to order the parent or guardian to: 
e enter into a recognisance not exceeding £1,000 
e take proper care of the offender 
e exercise proper control over him/her 
(s. 58(2) of the 1991 Act). 


The recognisance can be imposed for three years or until the offender is aged 18 years, 
whichever is the shorter. 


The parent or guardian is required to consent to the recognisance but if the court 
consider such a refusal is unreasonable it can impose a fine, not exceeding £1,000, on 
the parent or guardian. 

The requirements under s. 58(1) and (2) apply to both the magistrates’ court and the 
Crown Court. 


Custody of Young Offenders 


This section of the chapter examines custodial sentences as they apply to young 
offenders, that is those under the age of 21. 
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Young Offenders Institution 
The powers of the court in relation to the detention of young offenders under the 


of 21, but not less than 15, is provided by s. 1A of the Criminal Justice Act 1982 
states: 


(1) Subject to section 8 below and to section 53 of the Children and Young Persons Act 1933, 
where— 
(a) an offender under 21 but not less than 15 years of age is convicted of an offence which is 
punishable with imprisonment in the case of a person aged 21 or over; and 
(6) the court is of the opinion that either or both of paragraphs (a) and (b) of subsection (2) 


of section 1 of the Criminal Justice Act 1991 apply or the case falls within subsection (3) of that 
section, 


the sentence that the court is to pass 1s a sentence of detention in a young offender institution. 


Keynote . 


The court is required to comply with those procedures applicable to custodial sentences 
for adults, namely, ‘pre-sentence reports’ and ‘seriousness of offence’ (see para. 9.2.1 
above). 


The new detention and training orders (see para. 9.3.4 below) when introduced, will 
mean that sentences to a young offenders institution will only apply to offenders aged 
18, 19 and 20 years. Time spent in custody on remand counts towards this type of 
sentence (s. 67(5) of the Criminal Justice Act 1967). Section 1A(1) refers to s. 8 of the 
1982 Act and s. 53 of the Children and Young Persons Act 1933, which are, sentence 
of custody for life (see para. 9.3.2 below) and detention during Her Majesty’s pleasure 
(see para. 9.3.3 below), respectively. 


Sentence to Custody for Life 


The powers to sentence an offender to custody for life is provided by s. 8 of the Criminal 
Justice Act 1982, which states: 


(1) Where a person under the age of 21 is convicted of murder or any other offence the sentence 
for which is fixed by law as imprisonment for life, the court shall sentence him to custody for hfe uniess 
he is liable to be detained under section 53(1) of the Children and Young Persons Act 1933 (detention 
of persons under 18 convicted of murder). 

(2) Where a person aged 18 years or over but under the age of 21 is convicted of any other offence 
for which a person aged 21 years or over would be liable to imprisonment for life, the court shall, if 
it considers that a custodial sentence for life would be appropriate, sentence him to custody for life. 


Keynote 


The requirements for the imposition of a life sentence on young offenders is very similar 
to that described for adults (see para. 9.2.4 above), in relation to discretionary life 
sentence and automatic life sentence. Similarly with adults, it would only be in 
exceptional circumstances that custody for life would be imposed, ie. where the 
offender has a marked degree of mental instability. 


Detention during Her Majesty’s Pleasure 


This is confined to murder cases where s. 53(1) of the Children and Young Persons Act 
1933 provides a mandatory sentence of detention during Her Majesty's pleasure for an 
offender who is under 18 at the time of the offence. 
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Detention darmg Her Majesty's picasure relates to a chiki or young person of at least 
10 bet sor more thas tT vears A person receiving this sentence will be detained ma 
place ami under such cond:trons as directed ur arranged by the Secretary of Stace 


Detention and Training Orders 


Phe Grinte and Disorder Act 1998, as pert of its overall serategy to target young offenders. 
when beought mto force. will mtroduce a number of changes in sentencing young 
ofender (ss. T3 ro TO of the 1908 Act). Up terms of custodial sentences the maut change 
will be to replace the existing sentence of detention in s young offenders tnsotutton for 
offenders aged 14, 16 and I7. together with the secure training order, a custodial sentence 
tow offenders aged 12, 13 and 14. The replacement will be a new custodial senrence for 
young offeralers Keown as che dinawa asa? pareng ender. In idinan co this new custodial 
sennence. doe keieON also intodnres or amends other sentencing provisions which 
andada acon plan order: reparanon order; supervision order; attendance centre order. 
All these “senrences” are discussed below, The sentence of detentnen in a young offenders 
institution still will be available to offenders aged 18, 19 and 20. 


The Court's Powers 


The mew Gerention and treimmg order ss aeended w be used by both the youth courts 
and dre Crown Court m sentencing offenders. under 1S who have been convicted of an 
Offence punishable wth impesdenrent in the case of an adult ls. 7301) af the 1998 Acc). 


Section T5(2) of the 1998 Act identities those Oocasions where s- tourt will not make a 
detention and training order: 


D A cower shail not make a derenmon and roaming onder— 
(a) mm the cast of am agionder inier the axe af TS ar the rime of the cometonion, unless it is of 
the Qpamaon Thar he is a persistent ofender: 
(ha the case af an offender under the age of 12 at that rome, unless— 
(Dats of the apimeon that only a cusrediall sentence would be adequate te protect the public 
Srom fiessher ofiondiag by him: amd i 
E the afiomee mas oomminad on or after such date as the Secretary of Stare may by onder 
appe 


Keynote 


The term of a devennen and training order i 4, 6, 8, 10; 12, 18 or 24 months (5. 7365) 
GARAE tka, ab ong ab toned Oe aaan vean Of bopati thes oe 
Crome: Cows could impose in the case of ¢ person aged 21 or ower (s. T306). 


‘The court ss required to take sto account any period for which the offender es been 
remanded tn custody in devermmaing the term of the detention and training order 
is T403])_ “Remanded in custody’ also inchsles where che offender has been beld in 
police dewnmon [3 T4(6)) and ‘police derencion’ for the purposes of this subsecrian 
ee APSZ) of the Police and Criminal Evidence Act 1084 


These ien will be deemed to be a cussodial sentence for the purposes of 

the Crseenal hiie Act 1991. "The inpak anari bathed orraa S 
seattnee tir Court nyast Antiy i by taking accaunt of the semeusness of the offence: 
o@tmces Ù 1(2)(a)) smd the fact they are walent cr sexenl olfemees (5. ITAA NN 
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Period of Detention and Training 


~d 


e 


The period of detention and training is served in secure accommodation is 
Such accommodation in s. 75(7) is: 


è a secure training centre; 
e a young offender institution; 
e secure accommodation provided by a local authority; 


e accommodation provided for the purpose under s. 82(5) of the 1989 Act (financial 
support by the Secretary of State); or 


èe accommodation so authorised by the Secretary of State for the purpose of restricting 
liberty. 


The period of training and detention is one-half of the term of the order (s. 75(2)). 


The Secretary of State may order the release of a person subject to a detention and 
training order in three circumstances: 


e in exceptional circumstances on compassionate grounds (s. 75(3)); 


e foran order of more than eight months but less than 18 before the half-way term of 
the order (s. 75(4)(a)); 


e for an order of 18 months or more, one month or two months after that point 


(s. 75(4)(b)). 
Period of Supervision 


A person who is subject to a detention and training order is subject to a period of 
supervision. This begins with the offender’s release at the half-way point of the order or 
otherwise and ends when the term of the order ends. (s. 76(1) of the 1998 Act). 


For the purpose of supervision under s. 76(3) the offender is under the supervision of 
one of the following: 


è a probation officer; 
e a social worker of a local authority social services department; 
e a member of a youth offending team. 


Whoever has responsibility for supervision, a notice is required to be served on the 
offender (on behalf of the Secretary of State), informing him'her of who is responsible 
for the supervision and any requirements with which the offender needs to comply 
($s. 76(6)). This notice must be given to the offender before supervision commences 


(s. 76(7)). 
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Breaches of Supervision 


Where an offender fails to comply with the requirements of their supervision an 
information can be laid before a justice who may: 


e issue a summons for the offender to appear before a youth court; 


e issue a warrant for the offender to be arrested and brought before a youth court 
(s. 77(1) of the 1998 Act). 


Where it is proved to the satisfaction of the youth court that an offender has failed to 
comply with the terms of his/her supervision under s. 77(3) the court may: 


e order the offender to be detained in secure accommodation for a period not 
exceeding the shorter of three months; 


e order the offender to be returned to custody for the remainder of the term of the 
detention and training order, as the court may specify; or 


e impose a fine not exceeding level 3 on the standard scale. 

Where a person is subject to a detention and training order and commits a further 
offence(s), punishable with imprisonment in the case of an adult, the court may order 
the offender to serve a term of detention in secure accommodation. This is in addition 


to any other disposal (s. 78(2)). 


A justice may only issue a warrant if the information is in writing and on oath. 


Community Orders 


Community orders are provided by the Criminal Justice Act 1991 and the Crime and 
Disorder Act 1998 and include: 


© community service orders 

e probation orders 

e combination orders 

e curfew orders 

e supervision orders 

e attendance centre orders 

e drug treatment and testing orders 
e action plan orders 


(s. 6(4)). 
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Before iniposing a community order a court is required to justify its deerien iy terms 
of the seriousness of the offence or offences (s. 6(1) of the 1991 Act) 


Community Service Orders 


The powers of a court to make a community service order is provided by s. 14 of the 
Powers of Criminal Courts Act 1973, which states: 


(1) Where a person of or over 16 years of age is convicted of an offence punishable with 
imprisonment (not being an offence the sentence for which is fixed by laze or falls w be mnposed render 
section 2(2), 3(2) or 4(2) of the Crime (Sentences) Act 1997), the court by or before which he is 
convicted may, instead of dealing with him in any other way (but subject to subsection (2) below) 
make an order (in this Act referred to as ‘a community service order’) requiring him to perfurm wmpand 
work in accordance with the subsequent provisions of this Act. 


Keynote “ 


A community service order may only be made for an offender whose minimum 
age is 16. 


Before it makes a community service order the court is required to explain to the 
offender, in ordinary language: the purpose and effect of the order; the consequences 


of failure to comply with the order; the court’s power to review the order on application 
from the offender or probation officer (s. 14(5)). 


Requirements 


Under the 1973 Act the following requirements may be included in a community service 
order: 


e to keep in touch with the relevant officer as required (s. 15(1)(a)); 
e to notify the relevant officer of any change of address (s. 15(1)(a)); 


® to perform the number of hours required doing such work at such times as instructed 


(s. 15(1)(b)). 


Under s. 14(1A) the number of hours which a person may be required to work will be 
in the aggregate: 


e not less than 40; and 
e not more than 240. 


The work required is to be completed during the period of 12 months from the date the 
order was made (s. 15(2) of the 1973 Act). 


The court can only make an order if it is satisfied that the offender is a suitable person 
to perform work under such an order (s. 14(2)). 


An offender may be sentenced to consecutive Community service orders by the same on 
another court but the total number of hours ordered must not exceed 240 IR V hy. 


[1977] 1 WLR 27). 
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“Relevant officer’ means a probation officer or social worker of a local authority social 
services department (s. 14(2)). 


Breach of Community Service Orders 


Where an offender fails to comply with the requirements of a community service order 
an information can be laid before a justice who may: 


e issue a summons for the offender to appear before a youth court 


e issue a warrant for the offender to be arrested and brought before a youth court (sch. 
2, para. 2 of the Criminal Justice Act 1991). 


Where it is proved to the satisfaction of the youth court that an offender has failed, 
without reasonable excuse, to comply with the terms of the order the court may: 


e impose a fine not exceeding £1,000 
e make a community service order 


e deal with him/her for the offence in respect of which the order was made (sch. 2, 
para. 3 of the 1991 Act). 


Probation Orders 


The powers of a court to make a probation order is provided by s. 2 of the Powers of 
Criminal Courts Act 1973, which states: 


(1) Where a court by or before which a person of or over the age of sixteen years is convicted of 
an offence (not being an offence for which the sentence is fixed by law or falls to be imposed under 
section 2(2) or 3(2) of the Crime (Sentences) Act 1997) is of the opinion that the supervision of the 
offender [by a probation officer] is desirable in the interests of — 

(a) securing the rehabilitation of the offender; or 

(®) protecting the public from harm from him or preventing the commission by him of further 
offences, 
the court may make a probation order, that is to say, an order requiring him to be under the supervision of 
a probation officer for a period specified in the order of not less than six months nor more than three years. 

(2) A probation order shall specify the petty sessions area in which the offender resides or will 
reside and the offender shall, subject to paragraph 12 of schedule 2 to the Criminal Fustice Act 1991 
(offenders who change their residence), be required to be under the supervision of (a) a probation 
officer appointed for or assigned to that area or (b) where the offender is under the age of 18 years, a 
member of a vouth offending team as established by the local authority within whose area it appears 
to the court that the offender resides or will reside. 


Keynote 


Before it makes a probation order the court is required to explain to the offender, in 
ordinary language: the effect of the order; the consequences of failure to comply with 
the order; the court’s power to review the order on application from the offender or 
probation officer (s. 2(3) of the 1973 Act). 


In s. 2(2) above and the reference to ‘youth offending team’, this was introduced by the 
Crime and Disorder Act 1998 and such teams are subject to an 18 month pilot scheme 
commencing in September 1998 (see chapter 7). 
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Requirements 


Under the 1973 Act the following requirements muy be included in a prodavan order. 
i.e. a requirement to: 


e keep in touch with the probation officer as required ($. 2(6) of Ure 1973 Act): 
e notify the probation officer of any change of address (s. 2(6)); 
e reside in an approved hostel or other institution (sch. 1A, para. 1); 


e present himself/herself to a person or persons at a place or places so specified, 
and to participate or refrain from participating in activities specified in the order 
(sch. 1A, para. 2); 


e attend at a probation centre (sch. 1A, para. 3) 
e obtain treatment for drug or alcohol dependency (sch. 1A, para. 6(1)); 
e and any requirements considered desirable to: 


e secure the offender’s rehabilitation 
_® protect the public from harm 
e prevent the commission of further offences (s. 3 (1)). 


A condition cannot include preventing the offender leaving the country and not 
returning (R v McCartan [1958] 1 WLR 933) or a condition that would ‘introduce a 
custodial or other element’ (Rogers v Cullen [1982] 1 WLR 729). 


Breach of a Probation Order 


The provisions as to the breach of a probation order are identical to those for a 
community service order (see para. 9.4.1 above). 


Combination Orders 


The powers of a court to make a combination order is provided by s. 11 of the Criminal 
Justice Act 1991, which states: 


(D Where a court by or before which a person of or over the age of sixteen years is convicted of 
an offence punishable with imprisonment (not being an offence for which the sentence is fixed by lax 
or falls to be imposed under section 2(2) or 3(2) of the Crime (Sentences) Act 1997) is of the opinion 
mentioned in subsection (2) below, the court may make a combination order, that is to say, an order 
requiring him both— 

(a) to be under [the] supervision [of a probation officer] for a period specified in the order, 
being not less than twelve months nor more than three years; and 

(6) to perform unpaid work for a number of hours so specified, being in the aggregate not less 
than 40 nor more than 100. 


Keynote 


A combination order is made where it is desirable in the interest of: 
e securing the rehabilitation of the offender; or 
© protecting the public from harm or preventing the commission of further offences 


(s: 11(2)). 
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Curfew Orders 


The powers of a court to make a curfew order is provided by s. 12 of the Criminal 
Justice Act 1991, which provides: 


(1) Where a person is convicted of an offence (not being an offence for which the sentence 1s fixed 
by law or falls to be imposed under section 2(2) or 3(2) of the Crime (Sentences) Act 1997), the 
court by or before which he is convicted may make a curfew order, that is to say, an order requiring 
him to remain, for periods specified in the order, at a place so specified. 

(2) A curfew order may specify different places or different periods for different days, but shall not 


specify— ; i M- 
(a) periods which fall outside the period of six months beginning with the day on which it is 
made; or A 
@) periods which amount to less than 2 hours or more than 12 hours in any one day. 


Keynote 


Where the offender is under the age of 16, the six months period referred to in 
subsection (2)(a) above should read three months (s. 12(2A)). 


Arrangements for monitoring an offender’s whereabouts need to be available for the 
court to make a curfew order. Such availability is notified by the Secretary of State 
s. 12(4A)). 


A curfew order may include requirements for securing electronic monitoring of an 
offender’s whereabouts where such arrangements are available (s. 13 of the 1991 Act). 


Supervision Orders 


The powers of a court to make a supervision order is provided by the Children and 
Young Persons Act 1969. 


Such orders can only be made in respect of a child or young person found guilty of an 
offence, in criminal proceedings, in a youth court or Crown Court (s.7(7)). 


A supervision order lasts for three years or such shorter period as specified (s. 17(a)) 
and places the offender under the supervision of a probation officer or social worker of 


a local authority (s. 11). 


A child means a person aged 10 to 13 inclusive and a young person means a person 
aged 14 to 17 inclusive. 


An adult magistrates’ court cannot make a supervision order (s. 7(8)). 
Requirements 


Under the 1969 Act the following requirements may be included in a supervision order, 
i.e. a requirement to: 


e reside with an individual named in the order (s. 12(1)); 


e live at a place or places so specified (s. 12(2)(a)); 
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e present himselfherself to a person or persons, at a place or places, on a day or days 
So specified (s. 12(2)(b)); 


© participate in activities so specified (s. 12(2)(c)); 

e impose a ‘night restriction’ requirement (s. 12A(3)(b)); 

e reside in local authority accommodation for a specified period (s. 12AA(1)); 
èe comply with arrangements for his/her education (s. 12C(1)); 

e require the offender to be subject to medical treatment (s. 1B(1)). 


The ‘night restriction’ condition means, ‘to remain for specified periods between 6 pm 
and 6 am’ at a specified place or places (s. 12A(3)(b)). The specified period cannot 
exceed 10 hours on any one night (s. 12A(9)). 


Breach of Supervision Orders 


Where it is proved to the satisfaction of the youth court that an offender has failed to 
comply with certain requirements of the order the court may: 


e impose a fine not exceeding £1,000 

e make a curfew order 

ə make an attendance centre order 
(s. 15(3)(a) of the 1969 Act). 


The ‘certain requirements’ relate to all those requirements discussed above with the 
exception of the condition to require attendance for medical treatment under s. 12B of 
the 1969 Act. : 


Attendance Centre Orders 


The powers of a court to make an attendance centre order is provided by s. 17 of the 
Criminal Justice Act 1982, which provides: 


(1) Where a person under 21 years of age is convicted by or before a court of an offence punishable 
with imprisonment (not being an offence the sentence for which is fixed by law or fails to be imposed 
under section 2(2), 3(2) or 4(2) of the Crime (Sentences) Act 1997, or where a court— 

(a) would have power, but for section 1 above, to commit a person under 21 years of age to 
prison in default of payment of any sum of money or for failing to do or abstain from doing anything 
required to be done or left undone; or 

(b) has power to deal with a person under 21 years of age under part II of schedule 2 to the 
Criminal Justice Act 1991 for failure to comply with any of the requirements of a probanen order, 
the court may, if it has been notified by the Secretary of State that an attendance centre is avaiable 
for the reception of persons of his description, order him to attend at such a centre, to be specatied m 
the order, for such number of hours as may be so specified; or 

(bb) has power to deal with a person under 16 years of age under that part of that schedule 
for failure to comply with any of the requtrements of a curfew order; or 

(©) has power to commit to prison for default in payment of any sum of money a person who 
is under 25 but is not less than 21 years of age. 
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The aggregate number of hours for attendance is dependent on the age of the offender 
as follows: 


e Under 14 — not less than 12 hours, except where the court determines that 12 
hours would be excessive (s. 17(4)); 


e Under 16 — must not exceed 24 hours where the court considers 12 hours 
inadequate; 


e Under 21 — must not exceed 36 hours but not less than 16 (s. 17(5)). 


An attendance centre order can also be imposed by the youth court or Crown Court 
for the breach of a supervision order (ss. 15(3)(a) and 16A(1) of the Children and 
Young Persons Act 1969). 


Breach of Attendance Centre Orders 


Where an offender fails, without reasonable excuse, to comply with the requirements of 
an attendance centre order, an information can be laid before a justice who may: 


e impose a fine not exceeding £1,000 

e revoke the order 

e deal with the offender for the offence in respect of which the order was made 
(s.19 of the 1982 Act). 

In dealing with the breach a justice may impose a fine without revoking the order. 


Where an attendance centre order is revoked the offender must be dealt with in 
accordance with his/her age at the time the order was made (R v Wyre Magistrates’ Court, 
ex parte Boardman (1987) 9 Cr App R (S) 214). 


Drug Treatment and Testing Orders 


The powers of a court to make a drug treatment and testing order is provided by s. 61 
of the Crime and Disorder Act 1998, which provides: 


(D This section applies where a person aged 16 or over is convicted of an offence other than one 

Jor which the sentence— 
(a) 1s fixed by law; or 
(6) falls to be imposed under section 2(2), 3(2) or 4(2) of the 1997 Act. 

(2) Subject to the provisions of this section, the court by or before which the offender is convicted 
may make an order (a ‘drug treatment and testing order’) which— 

(a) has effect for a period specified in the order of not less than six months nor more than three 
years (‘the treatment and testing period’); and 
Œ) includes the requirements and provisions mentioned in section 62 below. 

(QA court shall not make a drug treatment and testing order unless it has been notified by the 
Secretary of State that arrangements for implementing such orders are available in the area proposed 
to be specified in the order and the notice has not been withdrawn. 

(4) A drug treatment and testing order shall be a community order for the purposes of Part I of 
the 1991 Act and the provisions of that Part, which include provisions with respect to restrictions on 
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empossa, and procedieral reyuirenrents for, community sentences veio 6 aval T). (hall appl 
accordingly. 
(© The court shall not make a drug treatment and testing order in respect of the offender unless 
it is satisfied— 
(a) that he is dependent on or has a propensity to misuse drugs and 
(6) that his dependency or propensity is such as requires and may be susceptible to treatment. 


Keynote 
Although treatment for drug and alcohol dependency may be provided as a condition 


within a probation order, the new section has both introduced a testing requirement 
without any causal link between drugs and the offence. 


Section 61(6) provides: 


(6) For the purpose of ascertaining for the purposes of subsection (5) above whether the offender 
has any drug in his body, the court may by order require him to provide samples of such description 
as it may specify but the court shall not make such an order unless the offender expresses his willingness 
to comply with its requirements. 


Keynote 


Before making a requirement under s. 61(6) the offender must state a willingness to 
comply. If not, the order cannot be imposed. 


Requirements 


Under the 1998 Act the following requirements may be included in a drug treatment 
and testing order, i.e. a requirement: 


e that the offender submit to treatment (s. 62(1)); 


e to provide such treatment as a resident in an institution or place specified 


(s. 62(2)(a))3 


e to provide such treatment as a non-resident in an institution or place and at such 
intervals specified (s. 62(2)(b)); 


ə that the offender provide samples of such description as determined by the treatment 


provider (s. 62(4)); 


e specifying for each month the minimum number of occasions where samples are to 
be provided (s. 62(5)); 


e specifying in the order the petty sessions area in which the offender resides or will 
reside (s. 62(6)); 


e that the offender be under the supervision of a probation officer (s. 62(7)(a)): 
e that the offender keep in touch with probation officer as specified (s. 62(7)(b)): 


e that the offender communicate to the probation officer the results of the tests carried 
out on the samples (s. 62(7)(c)). 
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Supervision by the probation officer should be for the purpose of reporting to the apa 
on the offender’s progress, and reporting to the court any failure to comply with the 
requirements of the order (s. 62(8)). 


The offender’s progress is periodically reviewed by the court at intervals of not less than 
one month (s. 63(1)). Initially the offender is required to attend these hearings though 
if progress is satisfactory subsequent reviews can be carried out without a full review 
hearing. If progress becomes unsatisfactory, further review hearings in court should be 
convened (s. 63(8) to (10)). 


Breach of Drug Treatment and Testing Order 


The provisions to the breach of a drug treatment and testing order are identical to those 
for a community service order (see para. 9.4.1 above). 


Action Plan Orders 


Action plan orders are new powers provided to the court by the Crime and Disorder 
Act 1998. These are intended to be, ‘a short intensive programme of community 
intervention combining punishment, rehabilitation and reparation to change offending 
behaviour and prevent further crime’ (Government White Paper: No More Excuses, 1997 
(Cm 3809)). 


Section 69 of the Crime and Disorder Act 1998 provides: 


(D This section applies where a child or young person is convicted of an offence other than one 
for which the sentence is fixed by law. 

(2) Subject to the provisions of this section and section 70 below, the court by or before which the 
offender is convicted may, if it is of the opinion that it is desirable to do so in the interests of securing 
his rehabilitation, or of preventing the commission by him of further offences, make an order (an 
‘action plan order’) which— 

(a) requires the offender, for a period of three months beginning with the date of the order, to 
comply with an action plan, that is to say, a series of requirements with respect to his actions and 
whereabouts during that period; 

(b) places the offender under the supervision for that period of the responsible officer; and 

(©) requires the offender to comply with any directions given by that officer with a view to the 
implementation of that pian. 

(3) The court shall not make an action plan order unless it has been notified by the Secretary of 
State that arrangements for implementing such orders are available in the area proposed to be named 
in the order and the notice has not been withdrawn. 

(4) The court shall not make an action plan order in respect of the offender if— 

(a) he is already the subject of such an order; or 

(b) the court proposes to pass on him a custodial sentence or a sentence under section 53(1) of 
the 1933 Act, or to make in respect of him a probation order, a community service order, a 
combination order, a supervision order or an attendance centre order. 

(S) Requirements included in an action-plan order, or directions given by a responsible officer, 
may require the offender to do all or any of the following things, namely— 

(a) to participate in activities specified in the requirements or directions at a time or times so 
specified; 

(b) to present himself to a person or persons specified in the requirements or directions at a place 
or places and at a time or times so specified; 

(©) to attend at an attendance centre specified in the requirements or directions for a number 
of hours so specified; 

(qd) to stay away from a place or places specified in the requirements or directions; 


(e) to comply with any arrangements for his education specified in the requirements or 
directions; 
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Q) to make reparation specified in the requirements or directions to a person or per 
specified or to the community at large; and 
(@ to attend any hearing fixed by the court under section 70(3) below 


Keynote 


Action plan orders are only available for offenders aged between 10 and 17 years 
inclusive. 


In imposing an action plan order the court is required to justify making the order in 
terms of the seriousness of the offence or offences as provided by s. 6(4) of the Criminal 
Justice Act 1991. 


As with the supervision element of detention and training orders, the ‘responsible 
person’ for action plan orders is: 


e a probation officer 
e a social worker of a local authority social services department 
e .a member of a youth offending team 

(s. 69(10) of the 1998 Act). 


Action plan orders are being piloted in a number of courts for a period of 18 months 
which began in October 1998. 


Requirements 


Under s. 69(5) of the 1998 Act the following requirements may be included in an action 
plan order or given by a responsible officer to require the offender: 


e to participate in activities at a specified time or times; 

e to present himself/herself at a place or places at a specified time or times; 

e to attend an attendance centre for a specified number of hours; 

e to stay away from a specified place or places; 

e to comply with any arrangement for his/her education; 

e to make reparation to a specified person or persons or to the community at large: 

e to attend court within 21 days of the order to consider its effectiveness. 

The requirement to attend an attendance centre (s. 69(5)(¢)) only applies if the offence 
committed would be punishable with imprisonment in the case of a person aged 21 or 
over (s. 69(7)). 


In relation to reparation (s. 69(5)(f)) above, s. 69(8) provides: 
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ae A perenne shal ave Ke apadi Ge raguinements on aimes sontion siau (SMP) atone 

ea) heads dienaid dhe sanction, asthe cancun be the naii affiner as a eatin ay ae 
afne or a ponm oharra aboras dy ws amai 
D A aman ohe waaa Deg Wee. 


Either a tepossibhie persan” or the efforaier can make application ce the ceurt ger the 
ection plan ander ty be discharged of Varot Hii éppesrs appeopriate. “She cour may 
wake an onder dischateuyg the reoperation onder ar action plan order or varysyg & by 
camociing am prormeen inched it s, or by mserune n rt any provisos tha: ovali have 
beer Gxchucded in the onie d the coun iad then hed power to make © apd were 
exercising the power (Sch. 5, para. 2 of the 19938 Act). 


Where such a0 applicatioe for discharge i dimissed there can be ne further applicanen 
without the consent of the court (sch. 5, para. 2). 


Where = = proved to the sacsfactvon of the appropriate court thar an alienes bas failed 
to comply with any requirement included in the order, the court may: 


e impose a fine not exceeding £1.000; or 
e make an attendance centre order or 


e make a curfew order. 


Of she prem owm made the scammal order n can deal with the offender far the ocgzsal 
r@enecis! Wf Be order was made by the Crown Cour. the coir may commit the 


Hierder t casted? oF release them om hail pending ther appearance befewe the court 
(sch. 5. para. 5) 
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A summons or warrant may be issued for the purpose of securing the attendance of an 
offender before the court. Where a warrant is execured and the offender canner be 
brought immediately before the appropriate Court he’she can be held in detention in a 
place of safery for a period not exceeding 72 hours from the time of the arrest (sch. 5, 
para. 4). 


Reparation Orders 


Reparation orders have also been introduced by the Crime and Disorder Act 1998. 
Youth courts or Crown Courts have the power to impose a reparation order on an 
offender aged under 18 who is convicted of any offence. The legislation requires the 
court to consider imposing a reparation order where it does not impose a compensation 
order (see para. 9.5). 


Section 67 of the 1998 Act provides that: 


(1) This section applies where a child or young person is convicted of an offence other than one 
for which the sentence is fixed by law. 

(2) Subject to the provisions of this section and section 68 below, the court by or before which the 
offender is convicted may make an order (a ‘reparation order’) which requires the offender to make 
reparation specified in the order: 

(a) to a person or persons so specified; or 

() to the community at large; 
and any person so specified must be a person identified by the court as a victim of the offence or a 
person otherwise affected by it. 


Keynote 


Reparation orders are being piloted in a number of courts for a period of 18 months 
which began in October 1998. 


Requirements 


The requirements in relation to reparation orders are provided by s. 67(5) to (8) which 
states: 


(S) A reparation order shall not require the offender— 
(a) to work for more than 24 hours in aggregate; or 
(b) to make reparation to any person without the consent of that person. 

(6) Subject to subsection (5) above, requirements specified in a reparation order shall be such as 
in the opinion of the court are commensurate with seriousness of the offence, or the combmatron of the 
offence and one or more offences associated with it. 

(7) Requirements so specified shall, as far as practicable, be such as to avoid— 

(a) any conflict with the offender’s religious beliefs or with the requirements of any community 
order to which he may be subject; and 

(b) any interference with the times, if any, at which the offender normally works or attends 
school or any other educational establishment. 

(8) Any reparation required by a reparation order— 

(a) shall be made under the supervision of the responsible officer; and 
(b) shall be made within a period of three months from the date of the making of the order. 


Under s. 67(4), a court cannet make a reparation order where it passes one of the 
following: 


e a custodial sentence; 


123 


RS 


SENTENCING 


e a community service order; 


a combination order; 


e a supervision order which includes requirements under ss. 12 to 12C of the Children 
and Young Persons Act 1969; 


e an action plan order. 


The meaning of ‘responsible officer’ (s. 07(8)(a)) is the same as for action plan orders 
(see para. 9.4.8 above). 


Although the court can impose a reparation order without obtaining a pre-sentence 
report, before making such an order it must obtain and consider a report from a 
‘responsible person’. This report includes the type of work suitable for the offender and 
the attitude of the victim(s) (s. 68(1)). 


Drug treatment and testing orders (in the case of a person 16 or 17), probation orders, 
curfew orders or attendance centre orders could be combined with a reparation order. 


Discharge, Breach and Revocation 


The discharge, breach and revocation of reparation orders is the same as that for action 
plan orders (see para 9.4.8 above). 


Compensation Orders 


The powers of a court to make compensation orders is provided by ss. 35 to 38 of the 
Powers of Criminal Court Act 1973. Section 35 of the 1973 Act provides: 


(1) Subject to the provisions of this part of this Act and to section 40 of the Magistrates’ Courts 
Act 1980 (which imposes a monetary limit on the powers of a magistrates’ court under this section), 
a court by or before which a person is convicted of an offence, instead of or in addition to dealing with 
him in any other way, may, on application or otherwise, make an order (in this Act referred to as a 
‘compensation order’) requiring him to pay compensation for any personal injury, loss or damage 
resulting from that offence or any other offence which is taken into constderation by the court in 
determining sentence or ta make payments for funeral expenses or bereavement in respect of a death 
resulting from any such offence, other than a death due to an accident arising out of the presence of 
a motor vehicle on a road; and a court shall give reasons, on passing sentence, if it does not make 
such an order in a case where this section empowers it to do so. 

(1A) Compensation under subsection (1) above shall be of such an amount as the court considers 
appropriate, having regard to any evidence and to anv representations that are made by or on behalf 
of the accused or the prosecutor. 


Keynote 
There is no restriction on the Crown Court to the amount of compensation it may order 
though it must take into account the offender’s means. The maximum sum that the 


magistrates’ court may order by way of compensation for any offence is £5,000 
(Magistrates’ Courts Act 1980, s. 40(1)). 


Compensation orders may also be made to compensate for distress and anxiety (Bond v 
Chief Constable of Kent [1983] 1 WLR 40, and R v Godfrey (1994) 15 Cr App R (S) 536). 
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Compensation is the loss to the victim rather than the benefit to the offender and where 
there has been no damage or loss no compensation order can be made iR v Hur (1970) 
62 Cr App R 233 and R v Tyce (1994) 15 Cr App R (S) 415). 


In relation to compensation orders where a child or young person is convicted of an 


offence, the order is normally made against the parent or guardian (s. 55 of the Children 
and Young Persons Act 1969). 
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10.2 


10.2.1 


PRIVILEGE AND PUBLIC POLICY 


Introduction 


This chapter deals with another exception to the general principle that evidence which 
is relevant to the issues in legal proceedings should be admitted. There are occasions 
where the courts will allow a person or body of people to refuse to disclose information 
or documents (and, sometimes, prevent others disclosing such evidence), even though 
the evidence in question ts reliable and clearly relevant to the issues in a particular case. 


This chapter looks at two main categories of such occasions: 


e Privilege — where a person has a specific right in respect of non-disclosure. This 
includes legal professional privilege. 


e Public policy — where there is no specific right in respect of non-disclosure but it 
is nevertheless accepted that public policy justifies the non-disclosure of certain 
evidence. 


Privilege 
Privilege against Self-incrimination 


This privilege may be claimed generally by any person in any proceedings (civil or 
criminal). Any person, when called upon to answer questions or disclose documents, 
may refuse to do so on the grounds that they may incriminate themselves. This was 
recognised in Blunt v Park Lane Hotel [1942) 2 KB 253 where it was said that: 


The rule is that no-one is bound to answer any question if the answer thereto would, in the 
opinion of the judge, have a tendency to expose [him her] to any criminal charge, penalty or 
forfeiture which the judge regards as reasonably likely to be preferred or sued for. 


This privilege has been developed by the courts and means that a witness may refuse to 
anéwer questions in court and refuse to produce documents if this would have a 
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tendency to incriminate him/her or lead to a criminal charge. While this principle is still 
seen as another fundamental right (alongside the right to silence), there are many 
exceptions which are set out below. It is also important to see what use can be made of 
such testimony. The right to claim this privilege is for the witness himself/herself, it ath 
not include the right to claim the privilege in order to protect others, even the accused s 
spouse. If the courts demand that a person comply with an order to disclose certain 
evidence, he/she may substitute a different protection in place of the privilege, provided 
the alternative gives sufficient protection to the witness (as when the prosecuting 
authorities unequivocally agree not to make use of the information — AT & T Istel v 
Tully [1992] 3 WLR 344). 


Protection may be refused if the evidence against the witness is already so strong that, 
if proceedings are to be taken, they will be taken whether or not the witness responds 
to the demand. 


Exceptions to the Rule against Self-incrimination 
The exceptions to the rule against self-incrimination include: 


. 31 of the Theft Act 1968 

. 9 of the Criminal Damage Act 1971 

. 98 of the Children Act 1989 

. 2 of the Criminal Justice Act 1987 

. 1(e) of the Criminal Evidence Act 1898. 


(EE E S E 
Dnnnn n 


Section 31 of the Theft Act 1968 


Section 31 of the Theft Act 1968 provides that: 


(1) A person shall not be excused, by reason that to do so may incriminate that person or the wife 
or husband of that person of an offence under this Act— 

(a) from answering any question put to that person in proceedings for the recovery or 
administration of any property, for the execution of any trust or for an account of any property or 
dealings with property; or 

(6) from complying with any order made in any such proceedings; 
but no statement or admission made by a person in answering a question put or complying with an 
order made as aforesaid shall, in proceedings for an offence under this Act, be admissible in evidence 
against that person or (unless they married after the making of the statement of admission) against 
the wife or husband of that person. 

(2) Notwithstanding any enactment to the contrary, where property has been stolen or obtained 
by fraud or other wrongful means, the title to that or any other property shall not be affected by reason 
only of the conviction of the offender. 


Keynote 


Section 31 simply requires questions to be answered and orders to be complied with in 
proceedings for the recovery or administration of any property or dealing with property. 
Where such answers may incriminate the witness or his/her spouse and leave them liable 
to a charge for an offence under the Theft Act 1968, the answers may not be used in 
proceedings for any such offence. 


In Kenworth v Stephansen [1996] 3 All ER 244 it was held that the fact that the witness 
might incriminate himself/herself in respect of a non-Theft Act offence (as well as a 
Theft Act offence) will not necessarily preclude the application of s. 31. 
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Even though compliance may expose the witness ur his ber spouse tò a Charge for an 
offence under the Theft Act 1968, the answers may not be used in proceeding» for any 
such offence but might be useful in poimting towards areas where ewdenee might be 
found linking the witness to the offence. 


For Theft Act offences, see Crime, chapter 12. 


Section 9 of the Criminal Damage Act 1971 


Section 9 of the Criminal Damage Act 1971 provides that: 


A person shall not be excused, by reason that to do so may incriminate that person or the wife or 
husband of that person of an offence under this Act— 

(a) from answering any question put to that person in proceedings for the recovery or 
administration of any property, for the execution of any trust or for an account of any property or 
dealings with property; or 

(b) from complying with any order made in any such proceedings; 
but no statement or admission made by a person in answering a question put or complying with an 
order made as aforesaid shall, in proceedings for an offence under this Act, be admissible in evidence 
against that person or (unless they married after the making of the statement or admission) against 
the wife or husband of that person. 


Keynote 


This provision is virtually identical to s. 31 of the Theft Act 1968 except the offences 
relate to those under the Criminal Damage Act 1971. 


Wife or husband for the purpose of this section includes: where a man and woman have 
acquired the reputation of being man and wife by cohabitation, a valid marriage 
between them will generally be presumed. 


For Criminal Damage Act offences, see Crime, chapter 14. 


Section 98 of the Children Act 1989 


Section 98 of the Children Act 1989 provides that: 


(1) In any proceedings in which a court is hearing an application for an order under Part IV 
or V {relating to the care, supervision and protection of children], no person shall be excused from— 
(a) giving evidence on any matter; or 
(b) answering any question put to him in the course of his giving evidence, 
on the ground that doing so might incriminate him or his spouse of an offence. 
(2) A statement or admission made in such proceedings shall not be admissible in evidence against 


the person making it or his spouse in proceedings for an offence other than perjury. 
Keynote 


A statement or admission made in such proceedings shall not be admissible in evidence 
against the person making it or hisher spouse in proceedings for an offence other than 
perjury. Case law is unclear as to the definition of a statement or admission and it is 
uncertain whether it would include an oral admission made by a parent to a guardian 
after the proceedings have started. An oral statement to a social worker carrying out the 
local authority's duties of investigation in a child protection case may be six construed 
and such information should be forwarded to the Crown Prosecution Service for aviywe 
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Section 2 of the Criminal Justice Act 1987 


This section gives the Serious Fraud Office powers to require people in aS Sore 
stances to produce documents and answer any questions relevant to an investigation 
bemg conducted by that office (a netable example being the case against the family of 
Robert Maxwell in the mid-1990s). 


Section 1 of the Criminal Evidence Act 1898 


Section 1 of the Criminal Evidence Act 1898 provides that: 


Every penson changed tweth an oBeuce shall be a competent wimess for the defence ar every stage of the 
Precendnngs. cohesier the person so charged ts charged solely or somiy with any ether persen. Provided 
as follows: 

(a) A person so charged shall not be called as a witness in pursuance of this Act except upon 
his own application; 


(e) A person charged and being a witness in pursuance of this Act may be asked any question 
ay Crss-cnammmerion norervssandieg that it would tend io crommate him as te the affence charged: 
0) A persen charged’ ami called as a winness in prersuance of this Act shall net be asked, and 
if ested shall mer be regained sw answer, any question tending to shese that he has committed èr been 
commered of or been charged neath any offence other than thar wherewith he ts then charged, er ts of 
bad character, unless— 
@ the proof that he has committed or been convicted of such other offence is admissible 
evidence to show that he ts guilty of the offence wherewith he is then charged; or 
(ti) he has personally or by his advocate asked questions of the witnesses for the prosecution 
eeith a view to establish his own good character, or has given evidence of his good character, or the 
mature or conduct of the defence is such as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution or the deceased victim of the alleged crime; or 
(iit) he has given evidence against any other person charged in the same proceedings. 
(@) Every person called as a witness in pursuance of this Act shall, unless otherwise ordered by 
she sours, give his cwndenee trom dre senesi bex er other place from which the other winesses gree 
thetr evidence. 


Keynote 


Section 1 means that, should a defendant decide to give evidence from the witness box, 


Section 1(f) allows for this cross-examination to include questions which tend to show 
that the defendant has committed. or been convicted of, or been charged with, any 
offence other than that for which he she is charged or that he'she is of bad character. 


Section lie) removes the privilege against self-incrimination which the accused would 
otherwise enjoy in respect of the offence with which the defendant is charged if heshe 
gives evidence. 


The approach to s. 1(e) and (f) were explained in Jones v DPP [1962] AC 635: 


Proviso fe} permits questions to be asked. The corollary is that they must be answered. Proviso 

IN dees nor say that certain ions may be asked: it says that certain questions may not be 

asked. This means that even if the questions are relevant and have to do with the issue before 

the court they cannot be asked unless covered by the permitting provisions of proviso (f). 
Withours. 1 the prosecution would be very limited in the questions it could ask of a 
defendant in contradicting his/her assertions. It is for this reason that many defendants 
choose not to give evidence from the witness box during their trial. Section 35 of the 
Grimiwal Justice and Public Order Act 1904 (inferences from an accused’s silence 
doring trial) has also had a major influence in this area (see chapter 11). 


130 


10.3 


10.3.1 


10.3.2 


PRIVILEGE AND PUBLIC POLICY 
Legal Professional Privilege 


At common law, no privilege attaches to communications made in Confitence except 
communications: 


e between a client and a legal adviser made for the purpose of the obtaining and gremy of 
legal advice; and 


e between a client or his/her legal adviser and third parties, mhe dominant purpose of 
which was preparation for contemplated or pending litigation. 


Extent of the Privilege 


The privilege which applies to communications between client and legal adviser is 
considered by the courts to be of great importance. If legal professional privilege applies 
to a piece of evidence, this overrides all other considerations. This view was highlighted 
in R v Derby Magistrates’ Court, ex parte B [1996] AC 487 where the appellant was 
acquitted of murder. His step-father was subsequently charged with the murder and, at 
his committal proceedings, the appellant was called as a prosecution witness. Counsel 
for the defence sought to cross-examine the appellant on certain factual instructions that 
he had given to his solicitors when he had been charged with the offence. The appellant 
declined to waive his privilege. 


The issue was whether a witness summons could properly be issued to compel 
production by a prosecution witness in committal proceedings of proofs of evidence and 
attendance notes giving factual instructions to his solicitor in earlier criminal proceed- 
ings, arising out of the same event in which he had been acquitted. Lord Taylor of 
Gosforth CJ stated: 


The principle . . . is that a man must be able to consult his lawyer in confidence, since 
otherwise he might hold back half the truth. The client must be sure that what he tells his 
lawyer in confidence will never be revealed without his consent. Legal professional privilege is 
thus much more than an ordinary rule of evidence, limited in its application to the facts of a 
particular case. It is a fundamental condition on which the administration of justice as a whole 
rests. .. . But it is not for the sake of the applicant alone that the privilege must be upheld. It 
is in the wider interests of all those hereafter who might otherwise be deterred from telling the 
whole truth to their solicitors. 


Scope of Privilege 


As discussed above, a client may, and his/her legal adviser must (subject to the clients 
waiver), refuse to give oral evidence or to produce documents relating to: 


© communications between the client and his/her legal adviser made for the purpose 
of enabling the client to obtain or the adviser to give legal advice about any matter. 
whether or not litigation was contemplated at the time; 


e communications between the client or hissher legal adviser and third parties. the sole 
or dominant purpose of which was to enable the legal adviser to advise or act in 
relation to litigation that was pending or in the contemplation of the client 


A legal adviser, for the purposes of legal professional privilege, includes 
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a solicitor; or 

a barrister; 

employed advisers; and 
overseas advisers. 


In the case of communications with third parties, the privilege can be claimed in respect 
of a document brought into existence before deciding to instruct a solicitor, provided 
that litigation was reasonably in prospect and the document was prepared for the sole 
or dominant purpose of enabling the solicitor to advise whether a claim should be made 
or resisted. 


A document that is not privileged in the hands of the client does not become privileged 
if given into the custody of a lawyer for the purposes of obtaining legal advice (or if sent 
by the lawyer to a third party in connection with pending or contemplated litigation). 
If the item could be seized from a suspect it would not become privileged just because 
it has been sent to his/her lawyer. 


Exceptions to Legal Privilege 


An exception to the principle of legal professional privilege are communications in 
furtherance of crime or fraud. This would apply where a client asks to a legal adviser 
for advice in the commission of a crime or fraud. Where the legal adviser is ignorant of 
the purpose for which his/her advice is sought, the communication between the two is 
not privileged. 


The exception can be relied upon only if there is prima facie evidence that it was the 
client’s intention to obtain advice in furtherance of his/her criminal or fraudulent 


purpose. 
Items Subject to Legal Privilege 


This principle of legal professional privilege is set out in s. 10 of the Police and Criminal 
Evidence Act 1984. Section 10 is intended to reflect the common law and provides that: 


(1) Subject to subsection (2) below, in this Act “items subject to legal privilege’ means— 

(a) communications between a professional legal adviser and his client or any person 
representing his client made in connection with the giving of legal advice to the client; 

(6) communications between a professional legal adviser and his client or any person 
representing his client or between such an adviser or his client or any such representative and any other 
person made in connection with or in contemplation of legal proceedings and for the purposes of such 
proceedings; and 

(c) items enclosed with or referred to in such communications and made— 

@ in connection with the giving of legal advice; or 
(4) in connection with or in contemplation of legal proceedings and for the purposes of such 
proceedings, 
when they are in the possession of a person who is entitled to possession of them. 
(2) Items held with the intention of furthering a criminal purpose are not items subject to legal 
privilege. 


Keynote 


For the law governing the search for, and seizure of ‘privileged’ material, see General 
Police Duties, chapter 2. 
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By-passing the Privilege and Waiver of Privilege 


Often there will be facts which are subject to legal professional privilege which would 
be useful to the prosecution case. While the rule of privilege is absolute, the facts can 
sull be put to the courts in certain cases, namely: 


e by-passing the privilege; and 
e waiving the privilege. 


By-passing the Privilege 


Legal professional privilege prevents facts being proved in a particular way (i-e. through 
the client or through the lawyer or certain third parties). However, if enquiries reveal 
other sources by which the same fact(s) can be proved, the privilege is not breached. This 
could be achieved by obtaining a copy of the communication or by making use of 
documents legally coming in to the hands of police even if by accident. 


Waiving the Privilege 


The privilege is that of the client and he/she can waive it. However, he/she must take 
care to mark clearly the extent of any waiver otherwise communications which relate to 
the same subject matter may be taken to have been waived by implication. 


Privilege is not taken to be waived where communications are disclosed for a limited 
purpose (e.g. to assist the police with enquiries). 


In R v Bowden (1999) 149 NLJ 249, the Court of Appeal considered the waiver of legal 
professional privilege. It was held that, if in the course of questioning by the police, a 
suspect went beyond saying that he declined to answer on legal advice and explained 
the basis on which he had been so advised, legal professional privilege would be waived. 
Such waiver would similarly apply if a solicitor, acting as the authorised representative, 
gave such an explanation. 


If a defendant gave evidence at his/her trial of the grounds on which the advice to make 
no comment was given, this would be construed as the defendant voluntarily withdraw- 
ing his/her protection to confidential information between client and legal adviser. 
Again, the same waiver would apply to the solicitor required to give evidence. Such 
waiver of legal privilege would enable questioning directed to the nature of the advice 
and the factual premises on which it was based. 


Exclusion on Grounds of Public Policy 


This is an area of disclosure and needs to be read in conjunction with the Criminal 
Procedure and Investigations Act 1996 (see chapter 14). 


Generally, it is in the public interest that all relevant information should be made 
available to the court. However, it is also important on occasions to withhold material, 
the disclosure of which would harm the nation or the proper functioning of the public 
service. At times the needs of justice conflict with the needs of public policy and the 
courts have to balance these competing needs in deciding whether relewant information 
should be disclosed. 
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When public policy is claimed as a reason for not disclosing evidence in a trial, the 
process is known as claiming public interest immunity. 


Public Interest Immunity 
Public interest immunity may be raised by: 


e The relevant minister or the Attorney-General (or Solicitor-General) intervening 1n 
a case. 


e The party seeking to withhold the evidence either on his/her own initiative or at the 
request of the relevant government minister or department. 


e The judge in the case. 
Effect of Immunity 
Where the claim is successful: 


e A person entitled to claim privilege may refuse to answer the question(s) put or 
disclose the document sought. 


e The facts may be proved by other evidence, if available. 
e No adverse inferences may be drawn against a party or witness claiming privilege. 


If a person entitled to claim privilege fails to do so or waives his/her privilege, no other 
person may object. The privilege 7s that of the witness (see para. 10.2.1). The trial judge 
is under a continuous duty, in the light of the way in which the trial develops, to keep 
his/her initial decision under review. 


How Immunity is Claimed 
This was set out in R v Ward [1993] 1 WLR 619. 


If, in a criminal case, the prosecution wish to claim public interest immunity for documents 
helpful to the defence, the prosecution are in law obliged to give notice to the defence of the 
asserted right to withhold the documents so that, if necessary, the court can be asked to rule 
on the legitimacy of the prosecution’s claim. If the prosecution, in an exceptional case, are not 
prepared to have the issue determined by a court, the prosecution must be abandoned. 


In R v Keane [1994] 1 WLR 746, Lord Taylor CJ held that it is for the prosecution to 
put before the court only those documents which it regards as material but wishes to 
withhold. However, if, in an exceptional case, the prosecution are in doubt about the 
materiality of some documents or information, the court may be asked to rule on that 
issue. 


In assessing the interests of justice, the court must ask whether a document to which 
the immunity relates is material (i.e. relevant) to the proceedings. Its materiality will 
depend on the purpose for which it is sought to be deployed. If the disputed material 
may prove the defendant’s innocence or avoid a miscarriage of justice, then the balance 
comes down resoundingly in favour of disclosing it. 
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Evidence which may be affected by a claim of public interest immumiry mught be a 
specific piece of evidence (such as an internal memorandum) which falls under one of 
the recognised heads (see para. 10.4.4); alternanvely, it may tall wither a class of 


documents which are generally protected (such as Communications berween gowern- 
ment ministers and advisers — see below). 


Types of Public Interest Immunity 


The types of material under the heads of public interest immunity which are recognised 
by the courts are: 


national security and diplomatic relations; 

the proper functioning of the public service; 

police communications; 

informers and information for the detection of crime; 
judges and jurors; à 

sources of information contained in publications. 


eoeeeee 


National Security and Diplomatic Relations 


A claim here will normally be successful where a ministerial certificate is presented to 
the court. In Balfour v Foreign and Commonwealth Office [1994] 1 WLR 681 it was held 
that, once there is an actual or potential risk to national security demonstrated by an 
appropriate ministerial certificate, the court should not exercise its right to inspect the 
material in question. 


The Proper Functioning of Public Service 


Public interest immunity may be claimed for correspondence and communications 
between ministers and high-level government officials, regarding the formulation of 
government policy. 


Such communications were involved in the case against the directors of Matrix- 
Churchill, the company at the heart of the allegations that a ‘supergun’ had been sold 
and exported to Iraq. 


Police Communications 


Public interest immunity also attaches to police communications relating to the 
investigation of crime, such as: 


e Documents or information upon the strength of which search warrants have been 
obtained. 


e Reports sent by the police to the Director of Public Prosecutions. 


e Police complaints and disciplinary files (see Halford v Sharples [1992] 1 WLR 730} 
(There is no immunity, however, for written complaints against the police prompung 
investigations under Part IX of the Police and Criminal Evidence Act 1084, see 
General Police Duties, chapter 1.) 
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e Working papers and reports prepared by investigating officers involved in nme 
against police (production will be ordered where the public interest in disclosure o 
the contents outweighs the public interest in preserving confidentiality). 


Public interest immunity does not attach to statements made during the course ofa police 
grievance procedure, initiated by an officer, alleging either racial or sexual discrimination 
(Commissioner of Police of the Metropolis v Locker [1993] 3 All ER 584). For the law relating 
to equality of opportunity and discrimination, see General Police Duties, chapter 12. 


There is no ‘class’ immunity (see para. 10.4.3) for statements obtained for the 
purposes of investigations concerning complaints against police. However, immunity 
may be claimed in the case of a particular document by reason of its contents (R v Chief 
Constable of the West Midlands Police, ex parte Wiley [1995] 1 AC 274). 


Informers and Information for the Detection of Crime 


The courts recognise that the police require information in order to detect crimes and 
that often, disclosure of this information would be detrimental to the efficiency of police 
investigations. The courts have recognised two sources of information in this area: 


e informants; 
e observation points. 


Informants 

This is a very important area relating to every day police work and the management of 
crime. This source was recognised by the courts in R v Hennessey (1978) 68 Cr App R 
419 where Lawton LJ held that: 


The courts appreciate the need to protect the identity of informers, not only for their own 
safety but to ensure that the supply of information about criminal activities does not dry up. 


Although the courts recognise the importance in protecting informants, they have held 
that this needs to be balanced with occasions where it is necessary to establish the 
innocence of the accused. 


In Marks v Bevfus (1890) 25 QBD 494 Lord Esher MR said that: 


. . if upon the trial of a prisoner the judge should be of opinion that the disclosure of the 
name of the informant is necessary or right in order to show the prisoner’s innocence, then 
one public policy is in conflict with another public policy, and that which says that an innocent 
man is not to be condemned when his innocence can be proved is the policy that must prevail. 


Again, the antiquity of this case, like any other, does not mean it is of limited 
applicability in today’s climate; rather it gains in its authority as it stands the test of time 
(see chapter 1). 


The fact that information has come from an informant should be recorded and the 
Crown Prosecution Service consulted on the matter of disclosure. The Service can apply 
to the courts for guidance on disclosure (see chapter 14). 


Observation points 
The principles for informants also apply to observation points used by police. These 
principles are intended to protect the identity of those people who have allowed their 
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premises to be used for police surveillance, and the identity of their premmes Lf the 
accused submits that disclosure of the identification of the premises is necessary im order 
to show his/her innocence it is for the prosecution to show why the informatum should 
not be provided to the defence (see chapter 14). 


In R v Johnson [1988] 1 WLR 1377, Watkins LJ gave the following guidance as to the 
minimum matters that should be dealt with when using such methods of detecting 
crime: 


(a) The police officer in charge of the observations to be conducted, no one of lower rank 
than a sergeant should usually be acceptable for this purpose, must be able to testify that 
beforehand he visited all observation places to be used and ascertained the attitude of 
occupiers of premises, not only to the use to be made of them, but to the possible disclosure 
thereafter of the use made and facts which could lead to the identification of the premises 
thereafter and of the occupiers. He may of course in addition inform the court of difficulties, 
if any, usually encountered in the particular locality of obtaining assistance from the public. 

(b) A police officer of no lower rank than a chief inspector must be able to testify that 
immediately prior to the trial he visited the places used for observations, the results of which 
it is proposed to give in evidence, and ascertained whether the occupiers are the same as when 
the observations took place and whether they are or are not, what the attitude of those 
occupiers is to the possible disclosure of the use previously made of the premises and of facts 
which could lead at the trial to identification of premises and occupiers. 


The guidelines in Johnson do not require a threat of violence before protection can be 
afforded to the occupier of an observation post; it suffices if the occupier is in fear of 
harassment (Blake v DPP (1993) 97 Cr App R 169). 


A Code of Practice in relation to surveillance methods will come into operation in 
October 1999 (see General Police Duties, chapter 1). 


For the effect of privilege and the Johnson ruling on disclosure, see chapter 14. 
Judges and Jurors 


A judge cannot be compelled to give evidence of matters of which he/she became aware 
as a result of the performance of his/her judicial functions. However, the judge remains 
‘competent’ to give evidence and, if a situation arises where his/her evidence is vital, the 
judge should be able to be relied on not to allow his/her non-compellability to stand in 
the way of giving evidence. Of course, if a judge’s evidence is entirely unrelated to 
his/her judicial office (e.g. if he/she were to witness someone breaking into a neighbour's 
house), then the normal rules regarding compellability and competence will generally 


apply. 


A jury’s verdict cannot be impeached by the testimony of a juror as to what happened 
in the jury room. Unlike some other countries — notably the USA — it is a contempt 
of court to question a juror about the deliberations within the jury room, even after the 
trial. 


Sources of Information Contained in Publications 


Section 10 of the Contempt of Court Act 1981 provides that: 


No court may require a person to disclose, nor ts any person guilty of contempt of court for refusing 
to dixelowe, the uere ef mfermarion contained tn a publicarion fow cohach he is omepumectbk. uars « 
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PART TWO 


THE LAW OF EVIDENCE 


CHAPTER ELEVEN 


TPA 


ls Te 


EVIDENCE 


Introduction 


Evidence can be described as information that may be presented to a court so that it 
may decide on the probability of some facts asserted before it, that is information by 
which facts in issue tend to be proved or disproved. There are several types of evidence 
by which facts are open to proof — or disproof — and these are discussed later in the 
chapter. 


Weight and Admissibility of Evidence 
The two questions that need to be applied to any evidence are: 


ə admissibility; and 
e weight. 


The question of admissibility, to be decided by the judge in all cases, is whether the 
evidence is relevant to a fact in issue. All evidence of facts in issue and all evidence which 
is sufficiently relevant to prove (or disprove) facts in issue are potentially admissible. 


The admissibility of evidence is very important to the outcome of any trial as it is from 
this that a person’s guilt is decided. When collecting evidence in a case it should always 
be a consideration whether the evidence being collected is the best available (although 
see para. 11.8) and whether it will be admissible. 


Once it is established that the evidence is admissible, it is put before the court to 
determine what weight it will attach to the evidence; that is, how much effect does it 
have on proving or disproving the case. 


Evidence Gathering 


The word evidence must not be confused with information. In relation to preparing an 
offence file, the invesngation of the offence will result in the collection of ilormation 
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Wher bs and wher is pot trakase can he lecidead af è ener stage with the help of the 
Crmen Proseoumon Serice Toe importance of this distmectoon ts that males of ewdenoe 
Showkd O08 cosine: Hie tatil colection of aforamos. vihemwe a fact viral m the 
outcome of the case may be disregarded as imrelevanrt and/or inadmissible. 


Reasons for Exchiding Admissible Evidence 


Bren though evxtesce may be ainrssihie at crinminal cases, af Common law, the oral 
made hes s gvmera) sorron to exchade legally sdnessibie ernienee temdered By the 
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Burden of Proof 
The facts in issue fall into two distinct categories: 


è the facts that the prosecution bear the burden of proving or disproving in order to 
establish the defendant’s guilt; 


e the facts which, in exceptional circumstances, the defence need to prove to show that 
the defendant is not guilty. 


Duty of the Prosecution 


“Throughout the web of the English criminal law one golden thread is always to be seen; 
that is the duty of the prosecution to prove the prisoner’s guilt.’ This famous passage is 
taken from the House of Lords’ decision in Woolmington v DPP [1935] AC 462. The 
underlying principle was perhaps best explained by Geoffrey Lawrence QC in an 
address to the jury in a murder trial: 


The possibility of guilt is not enough, suspicion is not enough, probability is not enough, 
likelihood is not. A criminal matter is not a question of balancing probabilities and deciding 
in favour of probability. 


If the accusation is not proved beyond reasonable doubt against the man accused in the dock, 
then by the law he is entitled to be acquitted, because that is the way our rules work. It is no 
concession to give him the benefit of the doubt. He is entitled by law to a verdict of not guilty. 


(See Brian Harris, The Literature of the Law, Blackstone Press Ltd.) 


Therefore the duty to prove guilt is always on the prosecution. The standard of proof is 
beyond all reasonable doubt. 


Where the defendant enters a plea of not guilty to the charge, the onus is on the 
prosecution to prove the whole of their case. This includes ‘the identity of the accused, 
the nature of the act and the existence of any necessary knowledge or intent’ (R v Sims 
[1946] KB 531). 


Generally the onus is on the prosecution in the first instance to establish particular facts 
to prove the accused’s guilt beyond all reasonable doubt. However, once a prima facie 
case is made out, the defence has to establish particular facts in order to rebut the 
prosecution evidence. Here there is a shift of the onus to establish particular facts. 


Duty on the Defence 


The standard of proof for the defence is less rigorous than for the prosecution when 
establishing guilt (beyond all reasonable doubt). The defence will succeed if the court 
or jury are satisfied that the defence evidence is more probably true than false. This 
standard of proof is referred to as the balance of probabilities. 


Generally the prosecution bear the duty of proving or disprovimg certain facts and, if 
they fail to do so, the defence need say nothing; the prosecution fails and the defendant 
is acquitted. 
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In a number of cases. however, the particular statute may impose a burden on the 
defence to prove certain tacts. This evidential burden can be seen in many cases, ¢.g. 
the law relating to the carrying of weapons. Once the prosecution have proved (beyond 
a reasonable doubt) that a defendant was carrying an offensive weapon, the burden then 
shifts to the defence to prove (on the balance of probabilities) that he she had lawful 
authority or reasonable excuse (see General Police Duties, chapter 6). 


Formal Admissions 


Where a fact is accepted by the defence, there is a process by which this can be formally 
admitted under the Criminal Justice Act 1967, s. 10. In such formal admissions the fact 
ceases to be an issue. 


The Criminal Justice Act 1967, s. 10 provides that: 


(D Subject to the provisions of this section, any fact of which oral evidence may be given in any 
criminal proceedings may be admitted for the purpose of those proceedings by or on behalf of the 
prosconsorer deferdianz, aml the admeussion bv any party of any such fact wader rhis section shall as 
against thar party be conclusive evidence in those proceedings of the fact admitted. 

(2) An admission under this seetion— 

(a) may be made before or at the proceedings; 

(&) if made otherwise than in court, shall be in writing; 

(©) if made in writing by an individual, shall purport to be signed by the person making it 
and, if so made by a bedy corporate, shall purport to be signed by a director or manager, or the 
seeretary or clerk, or some other similar officer of the body corporate; 

(@ if made on behalf of a defendant who is an individual, shall be made by his counsel or 
soltcitor; 

@) if made at any stage before the trial by a defendant who ts an individual, must be approved 
by Ais comnsel er sokvinor (wherter at the rime i was meade or sebsequcntly) before or at the proceedings 
in question, 

CO An aedeerssion tender tiis seenen for tire purpose of preceedings relating te any matter shall be 
treated as an admission fer the purpose ef any subsequent criminal proceedings relating te that matrer 
(including any appeal or retrial). k 

CY) An admission under this section may with the leave of the court be withdrawn in the 
Proceedings fer che purpose of witch ir i made or anv subsequent criminal proceedings relating t the 
same matter. 


Keynote 


Where the accused enters a not guilty plea at a plea directions hearing, both the 
Prosecution and defence are expected to inform the court of facts which are to be 
admitted and which are then accepted in written form in accordance with s. 10(2)(b) 
of the 1967 Act (see Pruerice Direetion (Crown Court: Plea and Directions Hearings) 
[1995] 1 WLR 1318, para. 10(£)). 


Formal admission may be made by counsel or a solicitor during court proceedings. In 
such cases the admission is written down and signed by or on behalf of the party making 
the admission. This procedure applies for the purpose of summary trial or proceedings 
before magistrates acting as examining justices (Magistrates’ Courts Rules 1981, r. 71). 


Inferences from Silence 


At commen law, when being questioned about involvement in a criminal offence. a 
person is under no obligation to answer any of the Questions. This is another kev feature 
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of the criminal justice system in England and Wales and is the reasem behmei thie 
cautioning of suspects required by the Polec and Cnmunal Evidence Act 1984 (see 
General Police Duties, chapter 2). However, ss. 34 to 38 of the Crminal fusnoer and 
Public Order Act 1994, new contain the substance of the law in relauon to the accused”s 
silence. 


Sections 34 to 37 permit the court to draw ‘such inferences as appear proper’ against 
the accused in the circumstances contained within the sections. 


Inferences from Silence when Questioned or Charged 


Section 34 of the Criminal Justice and Public Order Act 1994 provides that inferences 
can be drawn if, when questioned by the police under caution, charged or officially 
informed that he/she may be prosecuted, the accused fails to mention a fact on which 
he/she later relies in his defence, and which he/she could reasonably have been expected 
to mention at the time. 


Section 34 provides that: 


(D Where, in any proceedings against a person for an offence, evidence is given that the 
accused— 

(a) at any time before he was charged with the offence, on being questioned under caution by 
a constable trying to discover whether or by whom the offence had been committed, failed to mention 
any fact relied on in his defence in those proceedings, or 

(6) on being charged with the offence or officially informed that he might be prosecuted for tt, 
Jailed to mention any such fact, 
being a fact which in the circumstances existing at the time the accused could reasonably have been 
expected to mention when so questioned, charged or informed, as the case may be, subsection (2) below 
applies. 

(2) Where this subsection applies— 

(a) a magistrates’ court inquiring into the offence as examining justices; 
(6) a judge, in deciding whether to grant an application made by the accused under— 
@ section 6 of the Criminal Justice Act 1987 (application for dismissal of charge of serious 
fraud in respect of which notice of transfer has been given under section 4 of the Act); or 
(ii) paragraph 5 of Schedule 6 to the Criminal Justice Act 1991 (application for dismissal 
of charge of violent or sexual offence involving child in respect of which notice of transfer has been 
given under section 53 of that Act); 
(c) the court, in determining whether there is a case to answer; and 
(d) the court or jury, in determining whether the accused ts guilty of the offence charged, 
may draw such inferences from the failure as appear proper. 

(3) Subject to any directions by the court, evidence tending to establish the failure may be given 
before or after evidence tending to establish the fact which the accused is alleged w have faled mw 
mention. 

CH This section applies in relation to questioning by persons (other than constables) charged srh 
the duty of investigating offences or charging offenders as it applies in relation to guestionme by 
constables; and in subsection (1) above ‘officially informed’ means informed by a constable or any 
such person. 

(5) This section does nor— 

(a) prejudice the admissibility in evidence of the silence or other reaction of the accused in the 
fave of anything saad m jis presence velanng to the conduct m respect of @hich he ty omonge ie w 
far as evidence thereof would be admissible apart from this section; or 

(b) preclude the drawing of any inference from any such silence or other reaction of the accused 
which could properly be drawn apart from this section. 

(6) This section does not apply in relation to a failure to mention a fact if the failure occurred 
before the commencement of this section. 
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Where a defendant says that advice was received from his/her solicitor not to answer 
questions, the accused is entitled to give evidence of the conversation with the solicitor 
prior to interview to rebut any allegation of post-interview fabrication. The defendant 
is also entitled to call the solicitor to give evidence of the advice given before interview 
(R v Daniel (1998) 162 JP 578) (See chapter 10.) 


In R v Argent [1997] 2 Cr App R 27 the court stated that personal factors which might 
be relevant to an assessment of what an individual could reasonably have been expected 
to mention were age, experience, mental capacity, state of health, sobriety, tiredness 
and personality. 


Section 34 differs from the other ‘inference’ sections in that the questioning need not 
occur at a police station and therefore the presence of a legal representative is not 
required. However, it appears clear that, should the prosecution seek to draw any 
inferences of an accused’s silence where such questioning has occurred, the questions 
would need to be asked of the suspect again once he/she had access to legal advice. 


A requirement to caution the person is contained in s. 34(1)(a) to make it clear of the 
risks connected with a failure to mention facts which later form part of the defence (see 
General Police Duties, chapter 2): 


In relation to s. 34, the accused cannot be convicted solely on an inference drawn from 
a failure or refusal (s. 38(3) of the 1994 Act) (see para. 11.6.5 below). 


Murray v United Kingdom 


A judgment of the European Court of Human Rights in the case of Murray v United 
Kingdom (1996) 22 EHRR 29 has had implications in relation to inferences being drawn 
from the silence of an accused when denied access to legal advice. The European Court 
held that this constituted a breach Article 6(1), in conjunction with Article 6(3) of the 
European Convention on Human Rights (the requirement for a fair trial). The 
government intends to amend the law in the forthcoming Youth Justice and Criminal 
Evidence Bill to ensure that domestic law is fully compatible with UK obligations under 
the European Convention. 


This case has led to new arrangements for use by police officers and prosecutors of 
evidence obtained from a suspect during the course of an interview in which legal advice 
was sought but delayed by the police. 


Guidance has been provided by the government (Home Office Circular 53/1998). This 
requires that where access to legal advice has been delayed in accordance with Annex 
B of PACE Code C (see appendix 4), the procedures for conducting the interview at 
the police station should be as follows: 


e the interviewing officer should conduct any interview with the suspect at the police 
station in accordance with PACE Code C, para. 11.2A; 


e the interviewing officer should make a written note of those questions which the 
suspect has failed or refused to answer; 
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© once the suspect has had the opportunity of access vo legal advice, the micrviewing 
officer should put these questions to the suspect again; and ask the suspect whether 
he/she wishes to say/add anything further. 


Inferences from Silence at Trial 


Section 35 of the Criminal Justice and Public Order Act 1994 provides that inferences 
can be drawn from an accused’s failure to give evidence or refusal to answer any 


question, without good cause, where the person has been sworn. Section 35 provides 
that: 


(1) Atthe trial of any person who has attained the age of fourteen years for an offence, subsections 

(2) and (3) below apply unless— 

(a) the accused’s guilt is not in issue; or 

(b) it appears to the court that the physical or mental condition of the accused makes it 
undesirable’ for him to give evidence; 
but subsection (2) below does not apply if, at the conclusion of the evidence for the prosecution, his 
legal representative informs the court that the accused will give evidence or, where he is unrepresented, 
the court ascertains from him that he will give evidence. 

(2) Where this subsection applies, the court shall, at the conclusion of the evidence for the 
prosecution, satisfy itself (in the case of proceedings on indictment, in the presence of the jury) that 
the accused is aware that the stage has been reached at which evidence can be given for the defence 
and that he can, if he wishes, give evidence and that, tf he chooses not to give evidence, or having 
been sworn, without good cause refuses to answer any question, it will be permissible for the court or 
jury to draw such inferences as appear proper from his failure to give evidence or his refusal, without 
good cause, to answer any question. 

(3) Where this subsection applies, the court or jury, in determining whether the accused is guilty 
of the offence charged, may draw such inferences as appear proper from the failure of the accused to 
give evidence or his refusal, without good cause, to answer any question. 

(4) This section does not render the accused compellable to give evidence on his own behalf, and 
he shall accordingly not be guilty of contempt of court by reason of a failure to do so. 

(5) For the purposes of this section a person who, having been sworn, refuses to answer any 
question shall be taken to do so without good cause unless— 

(a) he ts entitled to refuse to answer the question by virtue of any enactment, whenever passed 
or made, or on the ground of privilege; or 
(b) the court in the exercise of its general discretion excuses him from answering it. 

(6) Where the age of any person is material for the purposes of subsection (1) above, his age shall 
for those purposes be taken to be that which appears to the court to be his age. 

(7) This section applies— 

(a) in relation to proceedings on indictment for an offence, only if the person charged with the 
offence is arraigned on or after the commencement of this section; 

(b) in relation to proceedings in a magistrates’ court, only if the time when the court begins to 
receive evidence in the proceedings falls after the commencement of this section. 


Keynote 


Section 35 only applies to a person who has attained the age of 14 years; this is not 
contained in the other ‘inference’ sections. This also applies to those whose ‘physical 
or mental condition make it undesirable’ for them to give evidence. However, there are 
rare cases where this may not apply. 


In R v Friend [1997] 1 WLR 1433, the accused was aged 15 with a mental age of nine 
and an IQ of 63. It was held that the accused’s mental condition did not make it 
‘undesirable’ for him to give evidence and it was right that inferences be drawn under 
s. 35(3). 


As with $. 4, in relation to s: 35 the accused cannot be convicted solely on an inference 
drawn from a failure or refusal (s. 38(3)) (see para. 11.6.5 below). 
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Inferences from Silence: Failure to Account for Objects, Substances and Marks 


Section 36 of the Criminal Justice and Public Order Act 1994 provides that inferences 
can be drawn from an accused’s failure to give evidence or refusal to answer any 
question about any object, substance or mark which may be attributable to the accused 
in the commission of an offence. 


Section 36 provides that: 


(D) Where— 
(a) a person is arrested by a constable, and there is— 
@ on his person; or 
Gi) in or on his clothing or footwear; or 
(iii) otherwise in his possession; or 
(iv) in any place in which he is at the time of his arrest, 
any object, substance or mark, or there is any mark on any such object; and 
(b) that or another constable investigating the case reasonably believes that the presence of the 
object, substance or mark may be attributable to the participation of the person arrested in the 
commission of an offence specified by the constable; and 
(c) the constable informs the person arrested that he so believes, and requests him to account 
for the presence of the object, substance or mark; and 
(d) the person fails or refuses to do so, 
then if, in any proceedings against the person for the offence so specified, evidence of those matters is 
given, subsection (2) below applies. 
(2) Where this subsection applies— 
(a) a magistrates’ court inquiring into the offence as examining justices; 
(b) a judge, in deciding whether to grant an application made by the accused under— 
(i) section 6 of the Criminal Justice Act 1987 (i application for dismissal of charge of serious 
fraud in respect of which notice of transfer has been given under section 4 of that Act); or 
(ii) paragraph 5 of Schedule 6 to the Criminal Fustice Act 1991 (application for dismissal 
of charge of violent or sexual offence involving child in respect of which notice of transfer has been 
given under section 53 of that Act); 
(c) the court, in determining whether there is a case to answer; and 
(d) the court or jury, in determining whether the accused is guilty of the offence charged, 
may draw such inferences from the failure or refusal as appear proper. 

(3) Subsections (1) and (2) above apply to the condition of clothing or footwear as they apply 
to a substance or mark thereon. 

(4) Subsections 1 and 2 above do not apply unless the accused was told in ordinary language by 
the constable when making the request mentioned in subsection (1) (c) above what the effect of this 
section would be if he failed or refused to comply with the request. 

(5) This section applies in relation to officers of custoris and excise as it applies in relation to 
constables. 

(6) This section does not preclude the drawing of any inference from a failure or refusal of the 
accused to account for the presence of an object, substance or mark or from the condition of clothing 
or footwear which could properly be drawn apart from this section. 

(7) This section does not apply in relation to a failure or refusal which occurred before the 
commencement of this section. 


Keynote 


Similarly with s. 37 below, an inference may only be drawn where four conditions are 
satisfied: 


e the accused has been arrested; 


e a constable reasonably believes that the object, substance or mark (or the presence 
of the accused (s. 37)) may be attributable to the accused’s participation in a crime 
(s. 36 (an offence ‘specified by the constable’) or s. 37 (the offence for which he/she 
was arrested); 
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e the constable informs the accused of his her behe! and reyuesis an caplariatsens: 


e the constable tells the suspect (in ordinary language) the effect of a balore or refusal 
to comply with the request. 


It is considered that the request for information under both s. 36 and $. 37 are a form 
of questioning and should be undertaken during the interview at the police staton. The 
request for such information prior to this would be an exception to the rule. 


The interviewing officer is required to give the accused a ‘special warning’ for an 
inference to be drawn from a suspect’s failure or refusal to answer a question abour one 
of these matters or to answer it satisfactorily. This ‘special warning’ is provided by 
PACE Code C, para. 10.5B, which states that the interviewing officer must first tel] the 
suspect in ordinary language: 


e what offence is being investigated; 
e what fact the suspect is being asked to account for; 


e that the interviewing officer believes this fact may be due to the suspect’s taking part 
in the commission of the offence in question; 


e that a court may draw a proper inference if the suspect fails or refuses to account 
for the fact about which he/she is being questioned; 


e that a record is being made of the interview and that it may be given in evidence at 
any subsequent trial. 


As with the preceding two sections, in relation to s. 36 the accused cannot be convicted 
solely on an inference drawn from a failure or refusal (s. 38(3)) (see para. 11.6.5 
below). 


Inferences from Silence: Failure to Account for Presence 


Section 37 of the Criminal Justice and Public Order Act 1994 provides that inferences 
can be drawn from an accused’s failure to give evidence or refusal to answer any 
question about his/her presence at a place or time when the offence for which he she 
was arrested was committed. 


Section 37 provides that: 


CD) Where— 
(a) a person arrested by a constable was found by him at a place at or about the time the 
offence for which he was arrested is alleged to have been committed; and 
(6) that or another constable investigating the offence reasonably believes that the presence of 
the person at that place and at that time may be attributable to his participation in the commission 
of the offence; and 
(c) the constable informs the person that he so believes, and requests him to account for that 
presence; and 
(d) the person fails or refuses to do so, 
then if, in any proceedings against the person for the offence, evidence of those matters is given. 
subsection (2) below applies. 
(2) Where this subsection applies— 
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(a) a magistrates’ court inquiring into the offence as examining justices; 
(®) a judge, in deciding whether to grant an application made by the accused under— i 
(EN sewtron © of the Gronenal Juste Acr 1987 (appheanon jor dismissal of charge of serious 

fraud in respect of which notice of transfer has been given under section 4 of that Act); 5 oa 
&) paragraph 5 of Schedule 6 ro the Criminal Pisave Act 1991 (applic ation for dismissal 
of charge of violent or sexual offence involving child in respect of hueh nonce of rransfer has been 
given under section 53 of that Act); 

(©) the court, in determining whether there is a case to answer; and 

(d) the court or jury, in determining whether the accused is guilty of the offence charged, 
may drato such inferences from the failure or refusal as appear proper. 

G) Subseerions (1) and (2) do nor apply unless the aveused was told in ordinary language by 
the constable shen making rhe request mentioned in subsection (1) (c) above char the effect of this 
section would be if he failed or refused to comply with the request. r ; 

C4) This section applies in relation to officers of customs and excise as it applies in relation to 
constables. 

(5) This section does not preclude the drawing of any inference from a failure or refusal of the 
accused ro aevount for his presence at a place which could properly be drawn apart from dus section. 

(6) This section does not apply in relation to a failure or refusal which occurred before the 
commencement of this section. 
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Section 37 appears somewhat restrictive in that it is only concerned with the suspect's 
location at the time of arrest and applies only when he she was found at the location of 
the crime at or about the relevant time. 


PACE Code C, para. 10.5B also applies to s. 37 in relation to the ‘special warning’ 
required to be given by the interviewing officer. 


Unlike s. 36, here the officer that sees the person at or near the scene of the alleged 
offence must be the arresting officer. 


As with ss. 35 and 36, in relation to s. 37 the accused cannot be convicted solely on an 
inference drawn from a failure or refusal (s. 38(3)) (see para. 11.6.5 below). 


Inferences from Silence: No Conviction on Silence Alone 


Section 38 of the Criminal Justice and Public Order Act 1994 applies to all of the four 
provisions relating to inferences from silence (ss. 34, 35, 36 and 37) and provides that 
an inference cannot be the sole basis for a finding of a case to answer, issue or dismissal 
of a notice to transfer, or for a finding of guilt. Nothing in s. 38 prejudices the courts 
general powers to exclude evidence (see chapter 13). 


Relevant Facts 


The cardinal rule of the law of evidence is that, subject to the exclusionary rules, all 
evidence which is sufficiently relevant to the facts in issue is admissible, and all evidence 
which is irrelevant or insufficiently relevant to the facts in issue should be excluded. 


In DPP v Kilbourne [1973] AC 729, Lord Simon of Glaisdale stated that: *. . . relevant... 
evidence is evidence which makes the matter which requires proof more or less probable’. 


Evidence of the facrs in issue (see para. 11.3) might include a statement that the witness 
saw the aceused hit the victim over the head with a bottle. This is directly relevant to 
the charge of assault. Other relewanr facts, on the other hand, might require the court to 
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-put together pieces of evidence in order to come to the conclusion that seme other 
relevant incidents occurred. For instance, that the witmess saw the accused walk past 
the victim, heard a scream, looked round to see blood coming from a cut on the victim's 
head and the accused running away. In these circumstances, the witiress dees not 
actually see the assault but there may be sufficient evidence from that witness for the 
court to draw the conclusion that the accused assaulted the victim. 


The Best Evidence Rule 


This rule of evidence covers the best evidence that the nature of the case will allow. The 
rule was propounded in 1745 and generally required that only the people having 
immediate personal knowledge of a fact in issue (see para. 11.3) could give evidence 
as to that fact. With the social and technological changes since the rule was introduced 
has come a gradual erosion, leaving us with a much less strict interpretation. 


Nevertheless, for the purpose of evidence gathering, the general principle to produce 
evidence from the best practicable source still holds good. 


Besides a general requirement to produce the best evidence for a court, the rule’s main 
application now relates to documentary evidence. This is usually defined as primary 
(meaning the original document) and secondary (meaning a copy of the original). 
Therefore the original of a private document must be produced unless its absence can 
be explained. 


The best evidence rule was invoked in R v Stevenson, Hulse and Whitney [1971] Crim 
LR 95, to declare a tape recording inadmissible on the grounds that it was likely that 
the tape recording was not the original. 


Sources of Evidence 
Evidence can be categorised into the following groups: 


original (primary) evidence 
real evidence 
secondary evidence 
documentary evidence 
hearsay evidence 
circumstantial evidence 
presumptions 

evidence of character 
opinion 

corroboration 

judicial notice. 


Each of these categories is considered in detail below. 
Original (Primary) Evidence 


This is where a witness gives evidence to the court directly from the witness box. The 
evidence is presented to the court as eedenve ef the muth of char leche sams (Contrast 
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this with the exceptions to hearsay; see para. 11.9.5). Here the witness is giving direct 
testimony about a fact of which he she has personal or first-hand knowledge and 
theretore can be challenged on the truth of that fact in cross-examination (see C hapter 6). 


Real Evidence 


Real evidence usually takes the form of a material object for inspection by the court. 
This evidence is to prove, either that the material object in question exists. or to enable 
the court to draw an inference from its own observation as to the object's value and 
physical condition (an example would be pornographic material to determine whether 
it is “obseene’). Such material objects, referred to as exhibits. produced to the court 
would normally be accompanied by written testimony and identified by a witness. This 
testimony usually includes an explanation of the connection between the exhibit and the 
facts in issue or the relevance to an issue. 


Little if any weight can attach to real evidence in the absence of accompanying 
testimony identifying the object and connecting it with the facts in issue. So, in the 
example of the assault (see para. 11.7) simply producing a bottle without an accom- 
panying statement identifving it as the one actually used would prove nothing. 


There is no rule of law that an object must be produced, or its non-production excused, 
before oral evidence may be given about it. For example, it is not necessary for the police 
to produce the very breath test device used by them on a particular occasion (see Castle 
v Cress [1984] 1 WLR 1372). However, the weight of the oral evidence may be adversely 
atfected by the non-production of the object in question (Armeryv V Delamuirie (1722) 1 
Str 505). 


In addition to material objects, behaviour, appearance and demeanour may be regarded 
as real evidence. Examples would be: 


e Behaviour (e.g. a person's misconduct in a court of law for the purposes of contempt 
of court). 


e Appearance (e.g. a person's physical appearance in relation to evidence of identifi- 
cation or on the question of the existence or causation of personal injuries). 


e Demeanour (e.g. a person's attitude may be relevant to the weight to be attached 
to higher evidence, or whether he’she is to be treated as a hostile witness (see 
para. 6.10.3). 


The court has the responsibility to preserve and retain exhibits until the conclusion of 
the trial. It is usual for the court to entrust the exhibits to the police or Crown 
Prosecution Service and this places a duty on them to: 


e take all proper care to preserve the exhibits safe from loss or danger; 


e co-operate with the defence in order to allow them reasonable access to the exhibits 
for the purpose of inspection and examination; and 


e produce the exhibits at the trial (Lambeth Merrepolitan Sripendiary Magistrate, ex parte 
MeCemb [1983] QB 551). (See chapter 14 for the general rules on disclosure.) 
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11.9.3 «Secondary Evidence 


11.9.4 


Secondary evidence is evidence of an inferior kind, e.g. a copy of a document ur a Copy 
of such a copy. Such evidence can be admissible, eg. in Butler vy Board uf Trace [1971] 
Ch 680 where a copy of a letter from the plainuff’s solicitor to the plamtiff had been 
accidentally included in papers handed over to the Official Receiver. It was held that. 
although the original letter was privileged, a copy was admissible in the criminal 
proceedings. (See also Calcraft v Guest [1898] 1 QB 759.) 


Secondary documentary evidence is admissible by way of exception in the following 
cases (although the list is not exhaustive): 


e Where the other party fails to produce a document at court after being served with 
a notice to do so. 


e Where a stranger to the case lawfully refuses to produce a document, e.g. where 
he/she could claim privilege. 


e Where a document has been lost and after due search cannot be found or has been 
destroyed. 


e Where the production of the original document is impossible, such as, writing on a wall 
or where the law requires the document to remain where it is for reasons of security. 


e Where a public document is concerned, on the grounds that its production would 
be illegal or inconvenient. 


Nowadays the court is not confined to the best evidence but can admit all relevant 
evidence (Kajala v Noble (1982) 75 Cr App R 149). 


Documentary Evidence 


Documentary evidence consists of documents produced for inspection by the court, 
either as items of real evidence or as hearsay or original evidence. Here the word 
‘document’ includes maps, plans, graphs, drawings, photographs, dises, tapes, video 
tapes and films. This would include CCTV recordings and tapes from police control 
rooms. The contents of a document may be admissible as evidence of their truth or for 
some other purpose. Documents produced to the court are usually accompanied by same 
testimony and identified by a witness. 


Evidence by Certificate of Plan or Drawing 


Section 41 of the Criminal Justice Act 1948 provides that: 


(1) In any criminal proceedings, a certificate purporting to be signed by a constable, or by a person 
have the preseribed qualifications, and certifving thar a plan or dracemrg exhabited thereto ws a plan or 
drawing made by him of the place or object specified in the certificate, and that whe plam er dnasoonmg 
is correctly drawn tw a scale so speerfied, shall be ewrdence of the relatrve position et rie pinnes ths 
on the plan or drawing. 


(4) Nothing in this section shall be deemed to make a certificate admissible as evidence in 
proceedings for an offence except in a case where and to the extent to which oral evidence to the like 
effect would have been admissible in those proceedings 
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(5) Nothing in this section shall be deemed to make a certificate admissible as evidence in 
proceedmgs for wy offence wniess a copy thereof has, moi dess than seven davs before the hearing er 
nial, been served m she prescribed manner on the person charged sith she offence; or of thar person, 
not later than three days before the hearing or trial or within such further time as the court may m 
specta) exrtuaustances alles, serves wesse in the prescribed forme and manneron the prosecutor requiring 
the attendance. at the trial of the person who signed the certificate. i 

(6) dn chis secman the expression preseribed means prescribed by rules made by the Secretary of 
State. 
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Police officers are quite often required to produce plans or drawings, the most common 
example of this being the road layout and positions of vehicles following a road traffic 
accident. 


Prescribed qualification as mentioned in s. 41(1) refers to registered architects, 
Agents Society. 


Where a witness makes a statement to the police and video footage of the events 

1 uently becomes available, it is acceptable for the witness to be permitted to see 
the video and to be allowed to correct or modify hisher statement in the light of the 
video evidence (R v Rebuts, The Times, 2 May 1998). 


Admissibility of Written Statements in Summary Proceedings 


Section 9 of the Criminal Justice Act 1967 provides that: 


(D In any oriminal proceedings, other than [committal proceedings], a written statement by anv 
person shall. if such ef the comdinions mentioned in the next following subsection as are applicable are 
sarisfied, be admissible as evidence te the like extent as eral evidence to the like effect bv that person. 

(2) The said conditions are— p 

(a) the statement purports to be signed by the person who made it; 

(6) the statement contains a declaration by the person to the effect that it is true to the best of 
his knowledge and belief and that he made the statement Rinong that, if it were tendered in evidence, 
he eeould be liable te presceution if he wilfully stated im im anythorg winch he knew to be false or did 
not believe to be true; 

(€) before the hearing at which the statement is tendered in evidence, a copy of the statement 
is served, by or on behalf of the party proposing to tender it, on each of the other parties to the 
proceedings; and 

(d) none of the other parties or their solicitors, within seven days from the service of the copy 
of tie statement, serves a morive on the party so proposing objecting to the statement being tendered in 
evidence under this section: 

Provided that the conditions mentioned in paragraphs (2) and (a) of this subsection shall not apply 
if the parties agree before or during the hearing that the statement shall be so tendered. 


Keynote j 
The declaration at s. 9(2)(b) need not be separately signed. 


Note that s. 9(2)(c) and (d) need not apply if the parties so agree before or during the 
hearing. In other words, a statement can still be tendered in evidence even though the 
other parties have not had copies or the seven-day requirement has not been observed. 


Section 9 goes on to provide that: 


EVIDENCE 


(3) The following provisions shall also have effect in relation to any written statement tendered in 
evidence under this section, that is to say— 

(a) ifthe statement is made by a person under the age of [eighteen], it shall give his age; 

(6) if it ts made by a person who cannot read it, it shall be read to him before he signs it and 
shall be accompanied by a declaration by the person who so read the statement to the effect that it was 
so read; and 

(c) if tt refers to any other document as an exhibit, the copy served on any other party to the 
proceedings under paragraph (c) of the last foregoing subsection shall be accompanied by a copy of 
that document or by such information as may be necessary in order to enable the party on whom it is 
served to inspect that document or a copy thereof. 

(® Notwithstanding that a written statement made by any person may be admissible as evidence 
by virtue of this section— 

(a) the party by whom or on whose behalf a copy of the statement was served may call that 
person to give evidence; and 

(b) the court may, of its own motion or on the application of any party to the proceedings, 
— that person to attend before the court and give evidence. 

(olin 
(6) So much of any statement as is admitted in evidence by virtue of this section shall, unless the 
court otherwise directs, be read aloud at the hearing and where the court so directs an account shall 
be gtven orally of so much of any statement as is not read aloud. 

(7) Any document or object referred to as an exhibit and identified in a written statement tendered 
in evidence under this section shall be treated as if it had been produced as an exhibit and identified 
in court by the maker of the statement. 

(8) A document required by this section to be served on any person may be served by— 

(a) delivering it to him or to his solicitor; or 

(b) by addressing it to him or leaving it at his usual or last known place of abode or place of 
business or by addressing it to his solicitor and leaving it at his office; or 

(c) by sending it in a registered letter or by recorded delivery service or by first class post 
addressed to him at his usual or last known place of abode or place of business or addressed to his 
solicitor at his office; or 

(d) in the case of a body corporate, by delivering it to the secretary or clerk of the body at its 
registered or principal office or sending it in a registered letter or by the recorded delivery service or by 
first class post addressed to the secretary or clerk of that body at that office. 
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The provisions of s. 9 of the Criminal Justice Act 1967, had a major impact on both 
witness’s time (particularly the police) and the cost of court cases. The section allows 
for evidence to be admitted without the necessity of physically calling the witness who 
gave the statement. 


Documentary Records 
Section 23 of the Criminal Justice Act 1988 provides that: 


(1) Subject— 
(a) to subsection (4) below; 
(b) to paragraph 1A of Schedule 2 to the Criminal Appeal Act 1968 (evidence given orally 
at original trial to be given orally at retrial); and 
(€) to section 69 of the Police and Criminal Evidence Act 1984 (evidence from computer 
records), 
a statement made by a person in a document shail be admissible in criminal proceedings as evidence 
of any fact of which direct oral evidence by him would be admissible if— 
@ the requirements of one of the paragraphs of subsection (2) below are satisfied; or 
(ii) the requirements of subsection (3) below are satisfied. 
(2) The requirement mentioned in subsection (1) (4) above are— 
(a) that the person who made the statement is dead or by reason of his bodily or mental 
condition unfit to attend as a witness; 


(b) that— 


EVIDENCE 


() the person who made the statement is outside the United Kingdom; and 
(ii) itis not reasonably practicable to secure his attendance; or 
(€) that all reasonable steps have been taken to find the person who made the statement, but 
that he cannot be found. 
(3) The requirements mentioned in subsection (1) (i) above are— ; 
(a) that the statement was made to a police officer or some other person charged with the duty 
of investigating offences or charging offenders; and f 
(b) that the person who made it does not give oral evidence through fear or because he is kept 
out of the way. 
(4) Subsection (1) above does not render admissible a confession made by an accused person that 
would not be admissible under section 76 of the Police and Criminal Evidence Act 1984. 
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U t to s. 23(1)(a) to (c), a statement made by a person in a document shall be 
admissible if any one of the requirements detailed in s. 23(2) is satisfied, or both of the 
requirements detailed in s. 23(3) are satisfied. 


Business Documents 


Section 24 of the Criminal Justice Act 1988 provides that: 


(1) Subject— 
(a) to subsections (3) and (4) below; 
@) to paragraph 1A of Schedule 2 to the Criminal Appeal Act 1968; and 
(©) to section 69 of the Police and Criminal Evidence Act 1984, 
a statement in a document shall be admissible in criminal proceedings as evidence of any fact of which 
direct oral evidence would be admissible, if the following conditions are satisfied— 
@ the document was created or received by a person in the course of a trade, business, 
profession or other occupation, or as the holder of a paid or unpaid office; and 
i) the information contained in the document was supplied by a person (whether or not 
the maker of the statement) whe had, or may reasonably be supposed to have had, personal knowledge 
of the matters dealt with. 

(D Subsection (1) above applies whether the information contained in the document was supplied 
dircetly or indirectly bur, if it was supplied indirectly, only if each person through whom it was supplied 
received 1t— 

(a) in the course of a trade, business, profession or other occupation; or 
(©) asthe holder of a paid or unpaid office. 

(3) Subsection (1) above does not render admissible a confession made by an accused person that 
would not be admissible under section 76 of the Police and Criminal Evidence Act 1984. 

(4) A statement prepared otherwise than in accordance with section 3 of the Criminal Justice 
(International Co-operation) Act 1990 below or an order under paragraph 6 of Schedule 13 to this 
Act or under section 30 or 31 . . . for the purposes— 

(a) of pending or contemplated criminal proceedings; or 
@) ofa criminal investigation, 
shall not be admissible by virtue of subsection (1) above unless— 
@ the requirements of one of the paragraphs of subsection (2) of section 23 above are 
Satisfied; or 4 
(1) the requirements of subsection (3) of that section are satisfied; or 
(iii) the person who made the statement cannot reasonably be expected (having regard to the 
rime which has elapsed since he made the statement and all the ctreumstances) to have any recollection 
of the matters dealt with in the statement. 
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Subject to the provisions of s. 24(1)(a) to (c), a statement in a document will be 
admissible if both conditions (i) and (ii) of subsection (1) are satisfied. A statement: 
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© other than’a statement obtained on request outside the Unined Kingeorm is 3 af thee 
Criminal Justice (International Co-operation) Act 1990), 

e for use in a Service court (sch. 13 of the 1988 Act), 

an expert’s report (s. 30), or 

e provision of material to help members of a jury to understand complicated issues or 
technical terms (s. 31), 


will only be admissible if one of the requirements of (i) to (iii) of s. 24(4) are satisfied. 


Statements in Documents 


Section 26 of the Criminal Justice Act 1988 provides that: 


Where a statement which is admissible in criminal proceedings by virtue of section 23 or 24 above 
appears to the court to have been prepared, otherwise than in accordance with section 3 of the Crumual 
Justice (International Co-operation) Act 1990 below or an order under paragraph 6 of Schedule 13 
to this Act or under section 30 or 31 below, for the purposes— 

(a) of pending or contemplated criminal proceedings; or 

(6) ofa criminal investigation, the statement shall not be given in evidence in any criminal 
proceedings without the leave of the court, and the court shall not give leave unless it is of the opinion 
that the statement ought to be admitted in the interests of justice; and in considering whether its 
admission would be in the interests of justice, it shall be the duty of the court to have regard— 

@) to the contents of the statement; 

(ii) to any risk, having regard in particular to whether it is likely to be possible to controvert the 
statement if the person making tt does not attend to give oral evidence in the proceedings, that its admission 
or exclusion will result in unfairness to the accused or, tf there is more than one, to any of them; and 

(iii) to any other circumstances that appear to the court to be relevant. 
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Under s. 27 of the 1988 Act, where a statement contained in a document is admissible 
as evidence in criminal proceedings, it may be proved by the production of that 
document, or a copy authenticated to the court’s approval. 


Notwithstanding the provisions of the Criminal Justice Act 1988, documentary evi- 
dence is also admissible under other enactments. 


Proof of Public Documents and By-laws 


Where necessary the proof of a public document can be made as follows. A certified 
copy of an entry under the hand of the deputy superintendent registrar of births, deaths 
and marriages, is admissible evidence provided he/she also certifies the register was in 
his/her lawful custody (s. 14 of the Evidence Act 1851). 


Computer Records 
Section 69 of the Police and Criminal Evidence Act 1984 provides that: 


(1) In any proceedings a statement in a document produced by a computer shall not be admissible 
as evidence of any fact stated therein unless it is shown— 
(a) that there are no reasonable grounds for believing that the statement is inaccurate because 
of improper use of the computer; 
(b) that at all material times the computer was operating properly, or if not, that any respect 
in which it was not operating properly or was out of operation was not such as to affect the production 
of the document or the accuracy of its contents; and 
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(©) thaz any relevant conditions specified in rules of court under subsection (2) below are 
sarisfied. 
(I) Prevision may be made by rudes of court requiring that in any proceedings where it ts desired 
comers an eter Py currme of thay senon seek wyformertion CONECO Ng the seatement as 
ema be anid t Eu she redex shak he provided m such ferm amd at such tome as mav be so requires -a 
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In the case of computer printouts, before the judge can decide whether they are 
admissible as real or hearsay evidence, appropriate authoritative evidence is required to 
describe the function and operation of the computer (R v Cochrane [1993] Crim LR 48). 
Section 69 also requires anyone whe wishes to admit a statement in a document 
produced by a computer, whether the statement is or is not hearsay, to produce evidence 
that will establish that it is safe to rely on the document (R v Shephard [1993] AC 380). 


Note the power under s. 20 of the Police and Criminal Evidence Act 1984 to require 
information trom a computer to be printed out or copied when exercising powers of 
search (see General Police Duties, chapter 2). 


Provision is made in the 1984 Act for allowing evidence by certificate. Such evidence 
would identify a document produced by a computer, give details of how it was 
produced and show that the conditions specified in s. 69(1) have been fulfilled 
(sch. 3, part II, para. 8). 


These requirements are particularly relevant in proving drink driving offences (see 
Road Traffic, chapter 5). 


Section 69 must be satisfied in order for any kind of statement produced by a computer 
to be admissible in court whether or nor the statement is hearsay. The term ‘computer’ 
is not defined by the 1984 Acr but the courts have held that the word should be given 
its ordinary meaning. A written certificate signed by a person holding a responsible 
position in relation to the operation of the computer is normally sufficient proof that 
the conditions in s. 69 have been satisfied. 


Subject to the provisions of the Police and Criminal Evidence Act 1984, information 
obtained from a-computer may be admitted in evidence. 


Any starement obtained from a computer must relate to fact and not to opinion in order 
to be admissible in evidence. A court will have to be satisfied that at the time the 
document was produced the mpitter om operating properly and that there had been 
no improper use of it. 


Hearsay Evidence 
Simply put, any statement made out of court is hearsay. 


Itis evidence of something a person does not know for themselves but has been told by 
another. 


In Seéramtansson v Public Proseewsor [1950] 1 WLR 965, it was stated that evidence of a 
statement made to a witness by a person who is not himself called as a witness may or 
may not be hearsay. It is hearsay and inadmissible when the object of the evidence is to 
the truth of what is contained in the statement. 
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Phe rule against hearsay is that any statement, other than one made by a witness while 
giving evidence, is inadmissible ay evidence of the facrs stated. Hearsay evidence may, on 
some limited occasions, be admissible for other, specific purposes. 


When dealing with hearsay evidence you should consider: 


e Is the evidence admissible? 
e If so, for what purpose? 
e How much weight will it carry? 


Example 


Kingsley tells Gurinder that Ronald stole a cheque book. If Gurinder tells the court that 
Ronald stole a cheque book this would constitute hearsay because Gurinder is presen- 
ting the statement (that Ronald stole a cheque book) as being evidence of that fact (that 
Ronald actually did steal a cheque book). 


If, however, the statement is used in court for some reason other than proving the truth 
of its contents, then this is not hearsay. For example, if Gurinder were to give evidence 

_ that Kingsley spoke to him about Ronald stealing a cheque book and that conversation 
was relevant to show that Kingsley was with Gurinder at that particular time, then the 
statement would be admissible for that purpose only. It would not be admissible to prove 
what was actually said. 


A good test for deciding whether a statement is hearsay is to ask yourself whether the 
witness giving the evidence of the statement can be cross-examined as to the truth of its 
contents (see chapter 6). If the witness is unable to support the truth of the content of 
a statement that he/she is making to a court (as opposed to whether it was actually said 
or not) then it is hearsay. 


Exceptions 


There are a number of exceptions to the hearsay rule when evidence will be admissible 
for certain purposes. 


Statement by the accused 
Statement(s) made by an accused person are admissible as to their factual content 
provided they are made in compliance with PACE Code of Practice (see appendix 5). 


Statements made in the presence and hearing of the accused 

The rule against hearsay is partly based on the fact that when a statement is made in 
the accused’s absence he/she has no opportunity to deny or question its truth. Therefore 
statements made in the presence of an accused are an exception to the rule but oniy ro 
prove the reaction of the accused. Therefore, when getting a victim or witness to repeat an 
allegation in the presence and hearing of a suspect the most important thing to record 
is the reaction of the suspect. Statements made in the presence and hearing of an 
accused are not admissible as evidence of the truth of what was said. 


Dying declarations 
These are admissible in trials for murder or manslaughter provided that: 


e the declarant was in ‘hopeless expectation of death’; 
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e the death was the subject of the charge; and $ : à PERN 
e the circumstances of the death were the subject of the declaration (i.e. identifying 
who or what killed them). 


Statements made by deceased 
These are generally inadmissible. Exceptions to this general rule include: 


e where the deceased was under a duty to make declarations contemporaneously in 
the course of his/her business (either written or oral), e.g. a verbal statement to an 
inspector made by a police constable to the effect that he was going to keep 
observations on a prisoner who later killed him, has been admitted (R v Buckley 
(1873) 13 Cox CC 293), and 


e declarations against one’s own pecuniary interest (R v Rogers [1995] 1 Cr App R 
374). 


Entries in public documents 
These are exceptions to the hearsay rule provided: 


e the statements and entries have been made by the authorised agents of the public in 
the course of official duties; and 


e the facts recorded are of public interest or notoriety, or required to be recorded for 
the benefit of the public. 


This exception is largely superseded by the effects of the Criminal Justice Act 1988 (see 
para. 11.9.4). 


Besides the exceptions above, the practical problems of proving such facts by the 
production of witnesses would be in some cases insurmountable. 


Res gestae 

These are statements which are so closely associated with an action or state of 
affairs which is relevant to a fact in issue that they become part of that action or state 
of affairs. These statements may be admissible as evidence of the truth of their contents if 
they concern contemporaneous actions, physical sensations or state of mind, or they are 
closely associated with a dramatic event. 


These statements fall into four main categories, i.e. statements relating to: 


a specific event; 

the maker’s physical state; 

the maker’s state of mind; 

the maker’s performance of an act. 


A specific event This principle can best be explained by use of the case of R v Andrews 
[1987] 2 WLR 413. Two men entered M’s flat and attacked him with knives and stole 
some property. Shortly afterwards M, grievously wounded, made his way to the flat 
below his own to get help. Two police officers arrived within minutes and M told them 
that O and the defendant had been the assailants. Two months later M died as a result 
of his injuries. The defendant was jointly charged with O with aggravated burglary and 
the murder of M. 
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“The prosecution sought to have the deceased's statement admnted, mint as a dying 
declaration (see above), but us eedenve of the math of the Javr thar fre had amertead, mamely 
that he had been attacked by O and the defendant. Ordinarily the rule aguonst hearsey 
would exclude such a statement from being used for that purpose. The prosecunen 
argued that the statement made by the deceased was so closely connected saul the epeuntre 
event (the stabbing) that it ought to be admitted in evidence under the res gestae exceprum 


The case went to the House of Lords who held that, where the vicum of an attack 
informed a witness of what had occurred, such a statement may be admitted in evidence 
if the circumstances in which it was made satisfy the trial judge that: 


e the event was so unusual or startling or dramatic as to dominate the thoughts of the 
victim; and 


e that very effect on the thoughts of the victim excluded the possibility of their lying 
or being mistaken; and i 


e the statement was made at approximately (although not exactly) the same ume as the 
event. 


" Under these conditions evidence of what the victim said would be admissible as to the 
truth of the facts recounted. 


The maker’s physical state A statement concerning its maker’s physical sensations, made 
at the time when he/she felt them is admissible to prove that he/she did in fact 
experienced that sensation. 


If, for example, a person states ‘my hand hurts’ or ‘my hand really hurt yesterday’, both 
statements would be admissible by another to show that the person’s hand had hurt. 
Similarly, ‘I feel really embarrassed’, might be admissible to show that the person felt 
embarrassed at the time. 


Such statements are only admissible to prove that the sensation existed; they may not be 
used to show what caused the sensation and must, as with all evidence, be relevant to a 
fact in issue in the case. 


The maker’s state of mind Statements concerning the maker’s state of mind at the time 
when he/she made it are admissible to prove what the maker mended or believed at that 
time. Such statements are not admissible as evidence of the truth of the maker's belie)s. 


In Ratten v The Queen [1972] AC 378 the defendant’s wife had been shot dead in her 
home. The defendant, in his defence to the charge of murder, claimed that the shooung 
was an accident. He also denied that any telephone call had been made from his house. 
where only he and his wife and small children were present, before the shooting. In these 
circumstances evidence of a telephone call made by the wife to an emergency operator 
was held to be admissible. 


In deciding that the telephone call was admissible, Lord Wilberforce said: 


., . [the operator’s statement] can be analysed into the following elements. (1) At about 1.15 
pm the number Echuca 1494 rang I plugged inte thar number (2) T opened the speak bey 
and said ‘number please’. (3) A female voice answered. (4) The voice was hysterical and 
sobbed. (5) The voice said ‘Get me the police please.’ 
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The factual items numbered (1)-(3) were relevant in order to show that, contrary to the 
evidence of the appellant, a call was made, by a woman only some 3-3 minutes before the 
fatal shooting. It not being suggested that there was anybody in the house other than 
the appellant, his wife and small children, this woman, the caller, could only have been the 
deceased. Items (4) and (5) were relevant as possibly showing . . . that the deceased woman 
was at this time in a state of emetien or fear, They were relevant and necessary evidence in 
order to explain and complete the fact of the call being made. .. . 


‘The longer the time gap between the making of the statement and the performance of 
the act, the lower the probative value of the statement and the likelihood of its being 
admissible. 


Tihe maker's performance of an act Where an act carried out by a person needs to be 
proved, the statement of the person undertaking the act is likely to be the best evidence 
of why that act was completed. In order to amount to an exemption under the res gestae 
rule, the statement must be reasonably contemporaneous with the act, it must also be 
related te the act. For example. a person (X) boarding a plane saying ‘I’m leaving the 
country to avoid being arrested” may be admissible as evidence of the reason why X got 
on the plane or why X left the country. 


An example of this principle in practice is the case of R v MeCuy [1990] 1 WLR 645. 
Here a witness was asked to attend an identitication parade to see if he could identity 
the defendant who was suspected of an attack on another man. The witness, a police 
inspector, and the appellant's solicitor watched the parade from behind a screen. The 
witness identified the defendant and said, ‘It is number 8. The defendant was charged 
with the assault and, at the trial, the witness gave evidence that he had attended the 
parade, made an identification but that he was unable to recall the number of the person 
whom he identifed. The inspector was then called and gave evidence that the appellant 
had occupied positon number 8 on the parade and that the wimess had said ‘Ir is 
number S^. The defence argued that what the inspector said should be inadmissible 
hearsay. It was held that, although the words spoken by the witness at the parade were 
said in the absence of the appellant, they accompanied the relevant act of identification 
and therefore were contemporaneous with, and necessary to explain, the act of 
identification. 


Circumstantial Evidence 


In contrast to direct evidence which is evidence of facts in issue, circumstantial evidence 
is evidence of relevant facts for cehieht the facts in issue may be presumed with more or less 
certainty. 


An example would be where a bank robbery has occurred and a witness sees the 
defendant hurnedly climbing into a vehicle near to the bank at the relevant time and 
carrying bank cash bags. The witness has not actually seen the defendant inside the bank 
committing the offence, but can still provide evidence of relevant facts. 


Pollack CR in R v Eval (1860) 4 F & F 922 described circumstantial evidence as: 


-  & combinanon of circumstances, no one of which would raise a reasonable conviction, or 
more than a mere suspicion: but the whole, taken together, may create a strong conclusion of 
guilt... . 
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-Cireumstantial evidence may be admissible if it is relevant to a fact m msue amd 
examples of circumstantial evidence include: 


è evidence of facts which supply a motive; 


e facts which tend to suggest that a person made plans or preparations relevant to a 
subsequent action performed; 


e evidence of a person’s mental or physical capacity to do a particular act; 

e evidence of opportunity — or lack of opportunity to act in a certain way; 

ə evidence of identity, e.g. fingerprints (see para. 16.5); 

e inferences from silence, e.g. s. 35 of the Criminal Justice and Public Order Act 1994; 
© presumptions of fact (see para. 11.9.7). 

Presumptions 


Facts in issue and relevant facts must generally be proved before a court by admissible 
evidence before they can be accepted by the court as being true. There are occasions, 
however, when the courts will allow the proof of a fact or number of facts which lead it 
to presume the existence of a further fact, without any evidence of that fact being given 
in evidence. That is, from the facts that have been given in evidence, the court will then 
presume another fact for which no direct evidence has been given. A presumption is 
normally a conclusion which can be drawn until, where permissible, the contrary is 
proved. 


There are three types of these ‘presumptions’: 


e irrebuttable presumptions of law; 
e rebuttable presumptions of law; 
e presumptions of fact. 


Irrebuttable Presumptions of Law 


This is also known as a conclusive presumption. In these cases, where the courts accept 
the existence of certain basic fact(s) then they must also assume the existence of another 
fact and the other party to the proceedings cannot produce evidence questioning its 
existence. 


For instance, s. 50 of the Children and Young Persons Act 1933 provides that: 


It shall be conclusively presumed that no child under the age of ten vears can be guilty of amy offence 


Where the defence produce a birth certificate for the accused showing he'she is only 
nine then, from that basic fact, the courts must presume that the defendant is not guilty 
of the offence charged. It is an irrebuttable presumption that a child under ten can newer 
be guilty of an offence and matters not what other evidence the prosecution eall Once 
the birth certificate is accepted as being that of the defendant, the court will find him het 
not guilty. 
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Reburtable Presumptiens of Law 


In these Gases. ence one party has samstied the court of the basic fect from which a 
presumption about other facts must be made, ints for the other party te prove Chat the 
presumed fact does not exist ‘That ts, de other party can weer the presumpuon but, if 
Roshe ts unable to da so. the court will draw the appropriate inference from it 


Where the prosecution Dave fo disprove an sssumpoon they must do so beyond 
seasonadle doubt but the defence aniy have to shew on a balance of probabilities that 
the fact (the presumption) exists (see para. 11,4). 


There are a number vf rebuttable presumptions ut the most likely to apply te crunumal 
cases are ‘presumptions of regularity’. 


lrs presumed that where evadence shows that a person acted in a public or official manit a 
aoe es peanee of contrary evidence, that thar person was regularly and properly appointed 
and the act was regularly and properly performed. A typical example is on a charge of 
assaulting a patce officer in the course of his/her duty (see Crime, chapter $>. Evxience 
that the police officer acted in that capacity 3s sufficient proof of hisher due appointment (R 
4 Gordoa (1789) l Lesch 315; and see Cooper v Roseheeds 11971) RTR 291). 


Thome So slso a presumption thar mechanical and other mstruments were in wadine 
order at the time of their use. For example, automanc traffic signals are presumed to be 
ax proper working order unless the contrary is proved (Tiagi Facods & Co. v Kennedy 
[1964] 1 WLR 048). However, there must be evidence of usually correct operation, for 
example, in relation to the admissibility of evidence of the results of a brashi rest i 
excess alcohol cases, where the reliability of the testing device is in question (Crina 
v Willis [1988] AC 450 and Newmrn v Woods [1987] RTR 41). 


One of the best known rebuctable presumptions af law was Geli acupar (incapable of 
crime). the praciple that a child over 10 but under 14 could only be guilty of an offence 
if he she knew what he she was doing was ‘seriously wrong’. This was abolished by s. 
34 of the Crime and Disorder Act 1998, which came into force on 30 Seprember 1998. 
It watt only be for afenees- committed on or after that date that children aged 10 te 13 
will be criminally responsible in the same way as adults. 


Presumptions of Fact 


‘The court may. after evidence is given about certain facts, presume (in the absence of 
suficient evidence to the contrary), that another Zact exists. This differs from rebuttable 
presumptons of law in dhat here the court may presume the fact exists from other facts 
presextod 20 the court. With reburtable presumptions ot fact the court meesi presume the 
fact exists unless it is proved to the contrary. In reality this ss just another way of showing 
diar che courts use circumstantial evidence To infer that a fact is true. 


Cases where chee courts regularly infer the existence of facts from other caircumstannal 
evidence are labelled "presumptions of fact’, The following ste examples of presump- 
tions of fact: 


Presumption of intention 
Section 8 of the Criminal Justice Act 1967 provides that: 
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A court or jury in determining whether a person has committed an offence 

(a) shall not be bound in law to infer that he intended or foresaw a result of his actions b) 
reason only of its being a natural and probable consequence of those actions; but 

(6) shall decide whether he did intend or foresee that result by reference to all the evidenc 
drawing such inferences from the evidence as appear proper in the circumstances 


(See Crime, chapter 1). 


Guilty knowledge in cases of handling and theft 
Section 27(3) of the Theft Act 1968 allows for the admissibility of previous misconduct 
and provides: 


(3) Where a person is being proceeded against for handling stolen goods (but not for any offence 
other than handling stolen goods), then at any stage of the proceedings, if evidence has been given of 
his having or arranging to have in his possession the goods the subject of the charge, or of his 
undertaking or assisting in, or arranging to undertake or assist in, their retention, removal, disposal 
or realisation, the following evidence shall be admissible for the purpose of proving that he knew or 
believed the goods to be stolen goods— 

(a) evidence that he has had in his possession, or has undertaken or assisted in the retention, 
removal, disposal or realisation of, stolen goods from any theft taking place not earlier than 12 months 
before the offence charged and 

(Œ) (provided that seven days’ notice in writing has been given to him of the intention to prove 
the conviction) evidence that he has within the five years preceding the date of the offence charged 
been convicted of theft or of handling stolen goods. 


Keynote 


This provision applies to all forms of handling (R v Ball [1983] 1 WLR 801) and can 
be used where handling is the only offence involved in the proceedings. 


The question as to what constitutes recent possession is a matter of fact and degree 
dependent on the circumstances of each case. This presumption can be rebutted by the 
person offering a true explanation for the possession (R v Schama (1914) 84 LJ KB 396, 
R v Garth [1949] 1 All ER 773, R v Aves [1950] 2 All ER 330 and R v Williams [1962] 
Crim LR 54). 


The term ‘recent possession’ is not defined and so is a question of fact in each case. In 
R v Smythe (1980) 72 Cr App R 8, the Court of Appeal held that property found in 
the possession of an accused, stolen two or three months earlier during some robberies 
and burglaries, did not amount to recent possession for the offence of handling stolen 
goods generally, (see Crime, chapter 12). 


Presumption of life 

Where evidence that a person was alive on a certain date is given to the court, it may 
be presumed that he/she was still alive on some subsequent date. Of course, where 
additional evidence is provided showing that the person was in good health and spirits. 
the chances of such an inference being made will be greater. 


Evidence of Character 


Character evidence may be admissible, either in relation to some faet in issue, or to the 
credibility of a witness. Evidence of a person’s character may be relevant in three ways 


e the reputation in which the person is held in the community by those that know 
him/her; 
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ə the disposition of a person to behave in a particular way; 
© specific incidents involving the witness, for example, previous convictions. 


Evwence of the character of a witness, other than the accused, is admissible provided 
that it ts relevant to a fact tn issue or because it may be relevant to the credibility of that 
witness. 


An example of this is the case of R v Edreams [1991] 1 WLR 207. The evidence against 
the accused consisted of a witness, who was an accomplice, and of certain police officers, 
who produced interview nores and spoke about interviews with the accused. At these 
interviews the accused had made admissions but had refused to sign the interview notes, 
two of which had been certified by senior officers. The accused denied making the 
admissions and claumed that the interview was a charade, that the interrogating Officers 
had written down what suited them, that it was unrelated to what he had said and that 
he had been ‘fitted up’ with false evidence. 


The prosecution had been asked to supply the names of any police officers subject to 
investigation for fabricating evidence. They failed to provide the details of one of the 
certifying officers whe had recently been disciplined internally in relation to another 
case. In this case the officer had certified interview notes which, to his knowledge, had 
been wrongly re-written: resulmng in the case against the defendants failing. 


The Court of Appeal held that a police officer giving evidence, who had allegedly 
fabricated an admission, Could properly be cross-examined to make the jury aware of 
the fact that his evidence of an admission in a previous case was demonstrably 
disbelieved: it would have been relevant and admissible to put to the officers concerned 
that they had given evidence in the earlier trials involving an issue whether alleged 
confessions had been fabricated and that the trials had ended as they had: that the 
cross-examination would have been as to credit alone. 


Where the defence adduce evidence alleging misconduct on the part of the prosecution 
witnesses, it is net open to the Crown to adduce evidence of good character to boost 
the testimony of these witnesses (R v Hamilton, The Independent, 6 July 1998), 


Previous Inconsistent Statements 


Where a witness makes a previous inconsistent statement (oral or written) and the 
imeonsistency relates to the witness's standing after cross-examination, by ss. 4 and 5 
(s. 5 only applies ro written statements) of the Criminal Procedure Act 1865, the witness 
may be asked about these earlier statements and if he/she denies making them or denies 
their inconsistency the earlier statement can then become admissible evidence. 


Convictions of Witnesses 


Section 6 of the Criminal Procedure Act 1865 provides: 


A womi tay Ae F ie kaw been vamowsed of any [offence], and upon being so 
guesrame, F he ov tes or dees mot ade: che facts, or refuses to answer, at shali be hasefud for 
the cross-examining party to prove such conviction. ys 
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Previous convictions may be proved by the production of a certificare of the court of 
conviction. The certificate must be properly signed by the appropriate officer and deal 
with the substance and effect of the charge and the conviction recorded, coupled with 
evidence of the identity of the witness as the person so convicted (see s. 73 of the Police 
and Criminal Evidence Act 1984). 


In Martin v White [1910] 1 KB 665 it was held that evidence of identity need not be 
conclusive and only be such that the court can properly draw the inference that it has 
been established. 


The Rehabilitation of Offenders Act 1974 and s. 16 of the Children and Young Persons 
Act 1963 govern and restrict the use of certain previous convictions. In other words, 
s. 6 of the 1865 Act must be read as relating to those previous convictions which may 
properly be put to a witness. 


Where an accomplice is giving evidence for the Crown, his/her previous convictions 
should normally be disclosed by the prosecution to the jury at the outset of a trial unless 
counsel for the defence indicates otherwise (R v Taylor, The Times, 3 November 1998). 


The circumstances in which the accused may be asked about his/her previous convic- 
tions are provided for in s. 1(e) and (f) of the Criminal Evidence Act 1898 (see below). 


Character Evidence of the Accused 
Character evidence in relation to the accused may be admissible to show: 


© good character 
e bad character. 


Good character 
The accused is allowed to call evidence of his/her good character provided that it is 


confined to evidence of general reputation. 


The leading case on the use of the good character of an accused is R v Vye [1993] 1 
WLR 471. Evidence of good character may be relevant to: 


e credibility in relation to statements made to the police or others on oath to the court; 


e demonstrate to the court that the accused has not done this type of thing before and 
so may not have done it on this occasion. 


Good character in itself cannot amount to a defence. 


Bad character 
Evidence of the accused’s bad character may be admissible either at common law or 


under statute. 


At common law the prosecution may call evidence of the accused's bad character or 
cross-examine the accused: 


e where the evidence is admissible under the similar facts doctrine (see chapter 12): 
ə where the defence adduces evidence of the accused’s good character 
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Under stature, this topic is covered by s. 1 of the Criminal Evidence Act 1898, which 
allows the prosecution to cross-examine the accused about his/her character but only in 
limited circumstances. 


Section 1 of the Criminal Evidence Act 1898 provides that: 


(i) an 


A person charged and being a witness in pursuance of this Act may be asked any question 
amination norvithstanding that it would tend to criminate him as to the offence charged; 
(f) A person charged and called as a witness in pursuance of this Act shall not be asked, and 

if asked shall not be required to answer, any question tending to show that he has committed or been 
convicted of or been charged with any offence other than that wherewith he is then charged, or is of 
bad character, unless— : 

the proof that he has committed or been convicted of such other offence is admissible 
evidence to show that he is guilty of the offence wherewith he is then charged; or 

Gi) he has personally or by his advocate asked questions of the witnesses for the prosecution 
with a view to establish his own good character, or has given evidence of his good character, or the 
nature or conduct of the defence is such as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution or the deceased victim of the alleged crime; or 

(vi) he has given evidence against any other person charged in the same proceedings. 


Keynote 


incr 


Section 1(e) permits questions which tend directly to incriminate the accused, whereas 
s. 1(f) protects the accused from being asked questions which would tend indirectly to 
incriminate the accused (i.e. questions which refer to his/her misconduct on other 
occasions or his/her commission of other offences or his/her bad character generally), 
unless s. 1(f)(i), Gi) or Gii) applies. 


This gives the accused a ‘shield’ against the use by the prosecution of his/her previous 
bad character which is lost if any of the conditions in s. 1(f) are met. The accused will 
lose the shield if he/she puts his/her good character in issue either: 


e by cross-examination of witnesses; or z 
e by giving evidence about his/her own good character or by attacking the character 
of prosecution witnesses. 


The shield will not be lost if the accused merely asserts his/her innocence or emphati- 
cally denies the allegation. If the accused is of previous good character, attacking 
prosecution witnesses will be of less detriment. 


However, where the accused elects to give evidence and has embarked on doing so, 
he/she cannot avoid evidence of his/her own character going before the jury simply by 
refusing to return to the witness box so that he/she cannot be cross-examined. In such 
circumstances the Crown is entitled to adduce evidence as to his/her bad character 
(R v Forbes, The Times, 5 May 1999). . 


In Barley v DPP, The Times, 30 July 1998, the defendant contended that a memoran- 
dum of conviction bearing his name and address did not relate to him. Evidence had 
to be adduced to disprove the suggestion that some other person had given the 
defendant’s details to the police and court in respect of the earlier offence. 


Section 16 of the Children and Young Persons Act 1963 prevents an accused who is 


over the age of 21 from being asked about any offences that he/she may have committed 
when under the age of 14. 
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11.9.9 -Opinion 


The general rule is that the opinion of a witness is inadmissible. However, where a 1 
admissible it can be divided into two groups: 


© non-expert evidence; 
e expert evidence. 


Non-expert Evidence 
The courts have allowed the following non-expert opinion evidence from a witness: 


identification of a person or object; 

the speed of a moving vehicle; 

evidence as to temperature or time; 

the value of an item (provided it does not require specialist knowledge to estimate 
the price). 


Two examples of non-expert evidence that are likely to be given by police officers are 
- provided by the following two cases: 


e Rv Davies [1962] 1 WLR 1111: any competent witness may give evidence that in 
his/her opinion a person is drunk provided that he/she describes the facts on which 
his/her opinion is based. 


ə Rv Hill (1993) 96 Cr App R 456: police officers could identify substances as 
prohibited drugs (as to which, see Crime, chapter 6). 


Expert Evidence 


There will be instances in which the issues that the court will need to decide on are 
beyond its knowledge. In such instances it may be necessary to call on witnesses who, 
through their own experience or training or both, have the necessary expertise. It is for 
the judge to decide whether a witness is competent to give expert opinion. The expert 
witness is only there to assist the court in deciding the facts of the case. 


Where more than one expert witness is called and their opinions differ, it will be for the 
tribunal of fact to decide which evidence they prefer. It must be remembered that expert 
evidence is not admissible where the issue before the court is one that should fall within 
the experiences of those deciding the case. 


Expert evidence has been held appropriate in the following areas: 


èe medical issues and science; 
e determining mental illness and the effects of a mental condition on mental processes: 


e handwriting samples and facial mapping; 


Section 81 of the Police and Criminal Evidence Act 1984 provides for regulations to be 
made requiring pre-trial disclosure. These rules, contained within Crown Court (Ad- 
vance Notice of Espern Evidence) Rules 1987 (SI 1987 No. 716). require any party 


intending to produce expert evidence to furnish to the other parties in the proceedings 


169 


11.9.10 


EVIDENCE 


a Statement in wereng of the expert finding. This allows the other parties to review the 
sracement aad. necessary, call a countering expert witness. (Note that this applies 
equally to the defence as it does to the prosecution.) 


High standards of accuracy and objectivity are required of an expert witness. An expert 
witness shoukd provide undependent assistance to the court by way of objective unbiased 
opimon in relanen ce the matters within Misher expertise (Namenal Pustice Conmpansa 
Noose ¥ Prada! alsswravce Co. Lag [1993] 2 Lioyd’s Rep 68). Ifa witness provides 
evidence of an opimen that heshe does not genuinely believe, heshe may commit an 
offence of perjury (see Crime, chapter 15). 


Corroboration 


The classic definition of corroboration is to be found in R v Bastervaile [1910] 2 KB 058 
(per Lord Reid): 


|. evidemee an correberamen must be independent tesamony which atteers the aceused by 
commechng er pending fm connect him with the crime. In other werds, it must be evidence 
which mmplicares him, that w. which confirms m some material parneular not only the evidence 
that the crime has been committed, but also that the prisoner committed it. 


In order to satisfy the full technical meaning of the term corroboration, evidence must 
be: 


e admissible in itself 

trom a source independent of the evidence required to be corroborated; and 

e such as to tend to show. by confirmation of some material particular, not only that 
the offence charged was committed, bur abo rhor u was comumited by wre accused. 


Although a conviction may be based on the testimony of a single prosecution witness 
who swears that he she saw the accused commit the crime, it was recognised by Lord 
Mortis in DPP v Hester [1973] AC 296 that: 


Aay ask of the Convetton of an innocent person is lessened if conviction is upon the testimony 
of more than one acceptable witness. 


Where possible. supporting evidence should be collected while offences are being 
imvestigated to strengthen the prosecution case (Or, where appropriate. to support the 
case the suspect has put forward). _ 


The correboranng evidence dees not have to confirm aff the evidence already given by 
the witness requiring corroboration. In R v HW (1988) 86 Cr App R 337, Lord Lane 
said: = 


For example. m a tape case where the defendant denies he ever had sexual intercourse with 
the comypMainant. it may be possible to prove (1) by medical evidenee that she had had sexual 
intercourse within an hour er so prior te the medical examination, (2) by other independent 
evadence that the defendant and no other man had been with her during that time, (3) that 
her underelothing was torn and that she had injures to her private parts. None of these items 
of erence on their own would be sufficient tò provide the necessary corroboration, bur the 
tusige wouki be entitled to direct che jury thar if they were satisfied so as to feel sure that each 
of those three irems had been proved the combined effect of the three items would be capable 
of corroborating the girl’s evidence. 
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“When Corroboration is Needed 


The general rule is that a court’s decision can be based on the evidence of one witness 
but there are some exceptions to the general rule. These are: 


where corroboration is required as a matter of law; 
obligatory care warnings; 

discretionary care warnings; 

in relation to identification evidence. 


Corroboration required as a matter of law 
A conviction in the following cases can only be successful if the evidence is corrobor- 
ated. There are three offences that fall into this category: 


e treason; 
e perjury; 
è speeding (corroboration as to the speed the vehicle was travelling). 


Obligatory care warnings 

-` There used to be a number of cases that fell into this group but with recent legislation 
it now only applies to cases involving persons who are mentally handicapped where they 
have made a confession which was not witnessed by an independent person. This is now 
covered by s. 77 of the Police and Criminal Evidence Act 1984, which provides that: 


(D Without prejudice to the general duty of the court at a trial on indictment to direct the jury 
on any matter on which it appears to the court appropriate to do so, where at such a trial— 
(a) the case against the accused depends wholly or substantially on a confession by him; 
(b) and the court is satisfied— 
@ that he is mentally handicapped; and 
(ii) that the confession was not made tn the presence of an independent person, 
the court shall warn the jury that there ts special need for caution before convicting the accused in 
reliance on the confession, and shall explain that the need arises because of the circumstances 
mentioned in paragraphs (a) and (b) above. 
(2) In any case where at the summary trial of a person for an offence it appears to the court that 
a warning under subsection (1) above would be required if the trial were on indictment, the court shall 
treat the case as one in which there is a special need for caution before convicting the accused on his 
confession. 
B) In this section— 
‘independent person’ does not include a police officer or a person employed for, or engaged on, 
police purposes; 
‘mentally handicapped’ in relation to a person, means that he is in a state of arrested or 
incomplete development of mind which includes significant impairment of intelligence and socral 
functioning . . . 


Discretionary care warnings 

The rules of evidence in this area have changed considerably in recent years. The 
current position is summarised by Lord Taylor LCJ in the Court of Appeal case of R v 
Makanjuola [1995] 1 WLR 1348. 


Sections 32 and 33 of the Criminal Justice and Public Order Act 1994 abolished the 
rule requiring a corroboration warning be given in relation to the evidence of accompli- 
ces and the evidence of complainants in sexual offences and the requirement for 
corroboration in certain offences under the Sexual Offences Act 1956 (i.e. ss. 2 to 4, 22 


and 23). 
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In Rv [shay (1998) 162 JP 341 it was held that in cases involving sexual offences, where 
the prosecution adduces evidence of complaints made by the complainant after the 
alleged assault, the jury must be directed that the evidence of the complaint is only ot 
limited relevance and, since it does not come from a source which is independent of the 
complainant, does not amount tù independent contirmation of the complainant's 
evidence. 


When a judge chooses to give a corroboration warning heshe will normally point out 
that evidence must satisfy two requirements, namely: 


© that the corroborative evidence must be independent of the witness Whose evidence 
requires corroboration; and 


e that the corroborative evidence must connect the accused with the commission of 
the crime by confirming that the crime was committed and that it was committed by 
the accused. 


These requirements for corroboration provide the court with a safeguard against 
evidence that might be considered to be unreliable. It is often not known at the time of 
investigating a case whether a witness will be reliable and, where possible, corroboration 
should be sought to avoid this becoming an issue at court. 


Identification evidence 

Ry Turnbull [1970] 3 WLR 445 is the leading case on the admissibility of identification 
evidence. In this case the Court of Appeal outlined those factors that should be 
considered when identification evidence is presented to the court and therefore those 
factors that should be considered by police when investigating offences. 


Factors that should be considered include: 

e How long did the witness have the accused under observation? 

e At what distance and in what light? 

e Was the observation impeded in any way (for example by passing traffic or people)? 
e Had the witness ever seen the accused before and, if so, how often? 

e Ifonly occasionally, had the witness any special reason for remembering the accused? 
e How long had elapsed between the original observation and the subsequent identi- 


fication to the police? 


e Was there any material discrepancy between the description of the accused given to 
the police by the witness when first seen by himvher and his her actual appearance? 
(As a matter of course, ‘first descriptions’ are now provided to an accused.) 


Keynote 


Within the PEACE model used to train police officers, in relation to the taking of both 
witness statements and suspect statements, the mnemonic ADVOKATE is used as an 
aide-memotre: 
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-A — Amount of time under observation 
D — Distance between suspect and witness 
V — Visibility at time 
O — Any Obstructions 
K — Known or seen before 
A — Any reason to remember 
T — Time lapse since witness saw suspect 
E — Error or material discrepancy. 


The court noted that recognition of someone known by the witness may be more reliable 
than identification of a stranger; but even when the witness is purporting to recognise 
someone whom he/she knows, the jury should be reminded that mistakes in recognition 
of close relatives and friends are sometimes made. 


For an examination of the law relating to identification, see chapter 16. 


In relation to corroboration of identification evidence, the court made it clear that this 
is wider than corroboration in the strict legal sense. The court held: 


This may be corroboration in the sense lawyers use that word; but it need not be so if its effect 
is to make the jury sure that there has been no mistaken identification: for example, X sees the 
accused snatch a woman’s handbag; he gets only a fleeting glance of the thief’s face as he runs 
off but he does see him entering a nearby house. Later he picks out the accused on an identity 
parade. If there was no more evidence than this, the poor quality of the identification would 
require the judge to withdraw the case from the jury; but this would not be so if there was 
evidence that the house into which the accused was alleged by X to have run was his father’s. 


An example of supporting identification evidence is R v Long (1973) 57 Cr App R 871. 
Here the defendant was charged with robbery. He had been identified by three witnesses 
in different places on different occasions but each had only a momentary opportunity 
for observation. Immediately after the robbery the accused had left his home and could 
not be found by the police. When he was later seen by the police he claimed to know 
who had done the robbery and offered to help to find the robbers. At his trial he put 
forward an alibi which the jury rejected. The court considered that it was an odd 
coincidence that the eye-witnesses should have identified a man who had behaved in 
this way and without some explanation by the defence this was admissible as supporting 
the identification. 


For high treason, perjury and offences of speeding the requirement for corroboration 
remains. 


Judicial Notice 

The courts may take judicial notice of various matters that are so well known or clearly 
established that proof thereof is not required. Judicial notice is another way of saying 
that a court accepts a fact or facts without formal proof. 

Examples of the operation of the exception to the burden of proof include matters which 


are common knowledge, Acts of Parliament, and custom such as the Home Secretary's 
approval of certain breath test devices (see Road Traffic, chapter 5) 
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12.2 


SIMILAR FACT EVIDENCE 


Introduction 


This chapter looks at similar fact evidence. This can be a complex area of the law of 


evidence and the aim of this chapter is to give the reader an understanding of the 
subject. The chapter also considers what evidence should be collected against a suspect 
in relation to other matters with similar fact evidence in mind. 


As discussed earlier, evidence is admissible if it is relevant to a fact in issue necessary to 
prove or disprove the case against the accused. Normally such evidence will be directly 
related to the offence in question, for instance the defendant was seen hitting the victim 
using a bottle. But what if the victim described the bottle as being a green lager bottle 
with a German name on it? What relevance would this have if a suspect has been 
convicted of previous assaults using a green lager bottle from a German brewer or where 
there are several victims all of whom have been assaulted in the same way? Should this 
evidence be admissible at the defendant’s trial or is there too big a risk that such 
evidence will be prejudicial to his/her case? Throughout this particular aspect of the law 
of evidence there is a common theme; balancing the usefulness of the evidence in 
proving the case in question (its ‘probative value’) against the possible detrimental 
effects of that evidence on the defendant. 


Thus this chapter is concerned with when evidence of the defendant’s previous 
convictions or conduct on other occasions may be admissible as evidence of his’her 


guilt. 


The Similar Fact Principle 


This principle was recognised as far back as 1894 in Makin v Attorney-General for Nex 
South Wales [1894] AC 57, where Lord Herschell LC said that: 


It is undoubtedly not competent for the prosecution to adduce evidence tending to shew thai 
the accused has been guilty of criminal acts other than those covered by the indictment. for 
the purpose of leading to the conclusion that the accused 18 a person likely trom brs crimuvral 
conduet or character to have committed the offence for which he is being med On the other 
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hand, the mere fact that the evidence adduced tends to shew the commission of other crimes 
[or similar actions of the accused] does not render it inadmissible if it be relevant to an issue 
before the jury, and it may be so relevant if it bears upon the question whether the acts alleged 
to constitute the crime charged in the indictment were designed or accidental, or to rebut a 
defence which would otherwise be open to the accused. 


This passage sets out the two key propositions surrounding the similar fact doctrine. 
The first proposition is that evidence which shows that the accused has a particular 
disposition to commit crimes in general, or to commit the kind of crime with which 
he/she has been charged, is not admissible. This is because, although it may appear to 
be relevant to a case, there is no direct link between the crime committed and the past 
actions of the accused. Such evidence is excluded, not because it does not support the 
fact that the accused might have committed the offence, but because of the danger that 
the jury might attach a disproportionate importance to this evidence compared with 
other evidence directly concerning the commission of the offence charged. 


The second proposition really takes us back to the question of what facts are admissible 
in court. The answer is those facts which are relevant to prove or disprove the offence(s) 
charged. Evidence is likely to be admissible if it goes beyond mere evidence of a 
propensity to commit crime and has a crucial bearing upon the question whether the 
offence charged was committed by this defendant. In these cases the evidence of 
previous offences or actions of the accused may be admissible because they connect the 
defendant with the offence charged. If so, the evidence that he/she has a disposition to 
commit that kind of offence or act in a particular way is relevant because it makes it 
more likely that he/she committed the offence charged. Therefore the probative value of 
that evidence may outweigh any prejudicial effect it might have on the defendant’s case. 


Example 


An example of such a case is the infamous one of Rv Smith (1915) 11 Cr App R 229 where 
aman was charged with the murder of his wife who was found dead in the bath. There was 
evidence of two further marriages where his former wives had been found dead in a bath, 
along with other similarities including the defendant’s profiting financially from the death 
on each occasion. Lord Reading approved the direction given by the trial judge to the jury: 


If you find an accident which benefits a person and you tind that the person has been fortunate 
to have that accident happen to him a number of times, benefiting each time, you draw a very 
strong, frequently irresistible inference that the occurrence of so many accidents benefiting him 
is such a coincidence that it cannot have happened unless it was designed. 


Evidence of Similar Facts 


As the cases above illustrate, it is a common law rule that evidence which merely shows 
a similarity to the fact in issue is irrelevant and just because a person has acted in a 
particular way previously, does not make it probable that he/she so acted on a given 
occasion. This is one of the reasons why, generally, a person’s previous convictions may 
not be put before a court until the case has been proved (see chapter 11). 


An exception to this exclusionary rule is when such evidence is positively probative 
(helpful or evidential) of the offence before the court. Striking similarity is also an 
exception where other facts are so similar to the act being investigated that it would an 
affront to common-sense to say that the similarity could be explained by coincidence. 
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Similar fact evidence i$ nor just evidence of previous crimres: it Can mende evidence of 
nen-criminal misconduct and evidence of a disposition to behave in a pericular wey 
The categories falling within the doctrine of similar fact evidence Gould be relevant w 
any case where the courts feel that the evidence has probative value in deeding an msue 
before them. 


Admissibility of Similar Fact Evidence 
Similar fact evidence is admissible in a number of ways: 


striking similarity; 

non-criminal behaviour; 

probative force without striking similarity; 

multiple offence cases; 

possession of objects by the accused; 

association with an event; 

previous sexual conduct and the ‘same transaction’ rule; 
use of similar fact evidence by a co-accused. 


` Each of these is examined in detail below. 
Striking Similarity 


Here the court will look for something more than some feature which is common place. 
Offences may be identical without being ‘striking’, e.g. where the modus operandi of a 
burglary is common to thousands of other offences of burglary. However, if a burglar 
has used a blow torch to crack the window of a building before entering in the past, that 
feature may be admissible against him/her if charged with similar burglaries in the future 
(R v Mullen [1992] Crim LR 735). So it may be better to think in terms of similarities 
which are really peculiarities to the accused. Lord Hailsham gave a very extreme but 
memorable example in DPP v Boardman [1975] AC 421. This example was of a man 
who commits repeated homosexual offences and whose victims all state that he was 
attired in ‘ceremonial head-dress . . . or other eccentric garb’. If a victim of an offence 
of gross indecency described the assailant as being dressed in a North American native 
‘war bonnet’, that fact may be so similar to previous offences committed by the 
defendant that the courts would accept evidence of those earlier offences as ‘similar fact” 
evidence. Whether or not evidence of similar facts will be accepted under this head 
will depend on the likelihood or otherwise of repetition being attributable to mere 
coincidence. 


In assessing similar fact evidence the question is one of relevance; it does not matter 
whether similar fact evidence displays its relevance by revealing features of a striking 
similarity with the offence itself, or simply with its surrounding cireumstances. 


Probably the best example of such evidence is the case against Rosemarie West. Here, 
Mrs West was accused of assisting her husband who had been convicted of ten murders 
before killing himself in prison. In seven of the murders the bodies had been naked. 
bound and mutilated and had been found under the defendant's house, Pvidence trem 
witnesses that the defendant actively engaged in violent sexual assaults with her husband 
at that address was admitred under the strikmg similarity rule (Rv Wher [109] 2 Cr 
App R 374). 
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Dissimilarities in the evidence, which detract from its probative value, must be taken 
into account and should be presented to the prosecutor along with the other evidence 
(see chapter 14). 


In determining the admissibility of similar fact evidence the question, as always, is 
whether the probative value outweighs the prejudicial effect the evidence could have on 
the accused. 


Non-criminal Behaviour 


Evidence of non-criminal behaviour of the accused is admissible if such behaviour has 
a sufficient degree of probative force linking that behaviour and the circumstances 
surrounding the commission of the offence charged. 


In R v Barrington [1981] 1 WLR 419, the accused was charged with indecently 
assaulting three girls. The prosecution alleged that the girls had been lured to the house 
of a co-accused as baby-sitters, had been shown pornographic photographs, had been 
asked to pose for photographs in the nude and had then been indecently assaulted. 
Evidence was also admitted from three other girls concerning another incident. They 
had not been indecently assaulted, but they had been lured to the house on the same 
pretext, had been shown the photographs and had been asked to pose in the nude. The 
Court of Appeal held that the evidence had been properly admitted on the grounds that, 
although it included no evidence of the commission of offences, it was logically 
probative of guilt because it was inexplicable on the basis of coincidence. Consequently, 
while the actions were not part of the offence itself, the evidence went to link all the 
cases together and would assist the jury in deciding the case. 


Probative Force without Striking Similarity 


The courts have recognised that there may be occasions where similar fact evidence can 
be admitted which is not so strikingly similar. These occasions will be rare as the risk 
of allowing such evidence carries greater risk to the defendant. The type of case where 
such evidence might be allowed is where there is no dispute about the identity of the 
accused but the issue for the court bears more on the motive of the accused. 


The point was considered in DPP v P [1991] 2 AC 447 where Lord Mackay LC held 
that: 


. .. Where the identity of the perpetrator is in issue, and evidence of this kind is important in 
that connection, obviously something in the nature of . . . a signature or other special feature. . . 


The case concerned charges of rape and incest by a father in respect of his two 
daughters. The evidence included: 


both girls describing a prolonged course of conduct in relation to each; 
force was used in relation to each; 

their father was obsessed with ‘keeping his daughters for himself’; 

when the elder daughter left home, the younger daughter adopted her role; 
there was evidence that the father had paid for his daughters’ abortions. 


No issue of identification arose, the question being whether the alleged offences had in 
fact been committed. The House of Lords held that the ‘similar fact’ evidence possessed 
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sufficient probative force to justify its admission m evidence. The starerments were 


relevant in that the issue was whether the acts took place ar all and met whether u was 


the particular defendant to whom the victim/witness was referring. 


Multiple Offence Cases 


Where a defendant faces more than one charge of a similar nature or where evidence of 
similar allegations is tendered in support of one charge, the evidence of one accuser may 
be admissible to support the evidence of another. Often this point becomes an issuc 
before a trial starts, when the defence apply to the court to have counts which are of a 
similar nature tried separately to avoid the overall evidence being heard at one ume. 
This type of evidence has also been used where corroboration was in issue. 


The underlying principle here is that the probative value of multiple accusations may 
depend in part on their similarity, but also on the unlikely probability that the same 
person would find himself/herself falsely accused on different occasions by different and 
independent individuals. The making of multiple accusations may be a coincidence in 
itself, which has to be taken into account in deciding admissibility. 


The use of similar fact evidence in this area was considered in R v Sims [1946] KB 531, 
where it was observed that the evidence of a number of accusations taken together is 
much greater than one alone, for: 


whereas the jury might think one man might be telling an untruth, three or four are hardly 
likely to tell the same untruth unless they were conspiring together. 


In cases of multiple complainants/witnesses there is always a chance of collusion and 
this should be borne in mind when taking witness statements. 


Possession of Objects by the Accused 


There may be occasions where a suspect is arrested and during subsequent searches 
articles are found which could be used in the type of offence suspected. Such items may 
be admitted as similar fact evidence provided the evidence goes beyond mere criminal 
disposition. In the assault case referred to above (see para. 12.1), if the bottle used was 
a distinctive or unusual one, the defendant’s previous possession of a similar bottle 
might be used to identify him/her as the offender. 


Association with an Event 


Another function which similar fact evidence may be called upon to perform is to show 
an event involving an accused person in its true light. For instance, it may be relevant 
in deciding whether an event occurred by accident or innocently or intentionally, It may 
also be relevant against an alibi, i.e. to show that the accused committed another crime 
in the vicinity shortly before or after the offence charged. In such cases the evidence may 
not relate to the actual offence but to the background leading up to the incident. 


Previous Sexual Conduct and the ‘Same Transaction’ Rule 


Evidence of sexual or other behaviour which is not the subject of the charge may also 
be admissible to show the true nature of the relationship between the relevant parwes 
(i.e. the defendant and the victim). In DPP v Boardman [1975] AC 421. evrdence of the 


179 


12.4.8 


12.5 


SIMILAR FACT EVIDENCE 


accused's previous approaches to a boy with whom he was alleged to have committed 
buggery was admitted, including evidence of an indecent assault taking place several 
months before. Similar evidence was given by another complainant of indecent conduct 
leading over a period of time to incitement to buggery. 


There is also a general rule which allows evidence of continuing behaviour to be 
adduced as part of the ‘same transaction’, for instance, where a 9-year-old girl gave 
evidence of indecent assaults, rapes and threats by the defendant, leading up to a final 
offence of rape which was the subject of the charge against him. The court held that the 
preliminary behaviour was all part of the ‘same transaction’ and therefore admissible 
(R v Rearden (1864) 4 F & F 76). 


Strictly speaking, the ‘same transaction’ rule is not part of similar fact evidence and 
therefore does not require the same safeguards when deciding on its prejudicial effect 
on the defendant (R v Bond [1906] 2 KB 389). 


Use of Similar Fact Evidence by Co-accused 


A co-accused can also rely on similar fact evidence if it is relevant to an issue before the 
court. This will normally be to support the accused’s defence or damage his/her 
co-accused’s case. 


Discretionary Exclusion of Similar Fact Evidence 


It will always be for the judge to decide whether in a particular case similar fact evidence 
should be admissible. It is for the prosecution, based on the evidence provided by the 
police, if it feels that the evidence is relevant to the case, to raise the issue of admissibility 
for the judge to rule on. The discretion to exclude similar fact evidence may be used 
where its prejudicial effect may be so disproportionate to its probative value (i.e. it will 
do more harm than good) that it ought not to be admitted (R v Straffen [1952] 2 
QB 911). 
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Introduction 


Under the law, every person is presumed innocent until proven guilty. The duty of the 
courts is not only to decide on the guilt or innocence of a person, but also to ensure 
that the person has a fair hearing. When considering the second question, the courts 
will consider the evidence that the prosecution intend to use in the case and how that 
evidence was obtained. 


In ensuring that a person has a fair trial the court may exclude evidence, even though the 
evidence itself is admissible. The court may exclude any evidence in certain circumstances 
and has additional powers in relation to evidence obtained by confession. The courts’ 
powers come generally from ss. 76 and 78 of the Police and Criminal Evidence Act 
1984, although the courts also have common law powers to exclude evidence. The 
exclusion of confession evidence is the most common and occupies the bulk of this 
chapter. However, the exclusion of evidence generally will also be discussed here. 


Confessions 


There are three general ways in which you can prove a person’s involvement in an 
offence: 


e confessions (or admissions); 
e witnesses; 
e forensic science. 


In many cases where the suspect confesses to the offence, the case is still pleaded net 
guilty with the defence alleging that the confession is unreliable or that it should be 
excluded as having been unfairly obtained. The courts are concerned with the reliability 
of evidence and often regard confessions as the least reliable way 1 prove a person's 
involvement in an offence. 
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A confession, which is defined by s. 82 of the Police and Criminal Evidence Act 1984 
(see below), is an out of court statement made by a person and therefore falls into the 
category of evidence known as ‘hearsay’ evidence (see chapter 11). Hearsay evidence 
is generally inadmissible for any purpose, although there are some limited categories 
where it may be admissible for very specific purposes. 


Confessions are such an exceptional category and are admissible in evidence as outlined 
in s. 76(1) of the 1984 Act. However, evidence of confession may be excluded by a court 
if the manner in which the confession was obtained was, or appears to have been, unfair 
to the defendant. 


Section 76 of the Police and Criminal Evidence Act 1984 provides that: 


(D In any proceedings a confession made by an accused person may be given in evidence against 
him in so far as it is relevant to any matter in issue in the proceedings and is not excluded by the court 
in pursuance of this section. 


A ‘confession’ is defined by s. 82 of the 1984 Act, which provides that: 


(1) In this Part of this Act— 
‘confession’ includes any statement wholly or partly adverse to the person who made it, whether 
made to a person in authority or not and whether made in words or otherwise; . . . 


Keynote 


A confession, therefore, is a positive action by the person making it. The person must 
use words or some other method of communication (e.g. nodding his/her head to a 
question, or a video tape of the suspect taking police to a murder weapon). Therefore 
confessions do not include silence by a person (although this may be relevant to special 
warnings, see chapter 17). 


The confession does not have to be a pure statement of guilt and can include the 
answers to questions asked in interview which are adverse to the defendant. In R v 
Sat-Bhambra (1988) 88 Cr App R 55 the court held that a statement which was not 
adverse to the person making it at the time of it being made is not a ‘confession’, even if 
it later became adverse to him/her. Therefore any such statement would be classed as 
hearsay evidence and would not be admissible. 


The Exclusion of Confession Evidence 


Section 76(2) of the Police and Criminal Evidence Act 1984 gives the courts a 
responsibility to exclude confessions where they have been obtained by oppression 
(s. 76(2)(a)), or where the court considers they are unreliable (s. 76(2)(b)). There is 
also a general power (under s. 78 of the 1984 Act and at common law) to exclude any 
evidence that the court considers would be unfair to the defence if allowed, which can 
also be applicable to the exclusion of confessions. These powers are dealt with at para. 
13.3.1. Here the court is more concerned about the circumstances in which the 
confession was obtained than the truthfulness of what was said. 


Oppression 


Section 76 of the Police and Criminal Evidence Act 1984 provides that: 
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(2) If, in any proceedings where the prosecution proposes to give in evidence a conf m mad 
by an accused person, tt 1s represented to the urt that the njfesston 
obtained 


(a) by oppression of the person who made it; or 


the court shall not allow the confession to be given in evidence against him except in so far as the 
prosecution proves to the court beyond reasonable doubt that the confession (notwithstanding that 
may be true) was not obtained as aforesaid. 


Keynote 


A court can exclude a confession where it has been, or may have been, obtained by the 
oppression of the person making the confession. This means that there must be some 
link between the oppressive behaviour and the confession. So for instance, if the 
confession was made before the oppressive behaviour, this would not justify exclusion 
under this subsection (it may, however, justify exclusion under the general power of the 
courts; see chapter 13). It does not matter whether the confession is true or not; the 
issue under s. 76(2)(a) is kow the person has been treated and whether any mistreat- 
ment led, or might have led, the person to make the confession. This issue is of 
particular importance in the interviewing of suspects (see chapter 17). In looking at 
this the courts seem to take into account the nature of the person being interviewed. It 

. was said in R v Gowan [1982] Crim LR 821, that hardened criminals must expect 
vigorous police interrogation. 


Section 76(8) gives some guidance as to what oppression means and it includes torture 
(see Crime, chapter 9), inhuman or degrading treatment and the use or threat of 
violence (whether or not amounting to torture). 


In R v Fulling [1987] QB 426, the Court of Appeal held that oppression is: 


[The] exercise of authority or power in a burdensome, harsh or wrongful manner; unjust or 
cruel treatment of subjects, inferiors etc., the imposition of unreasonable or unjust burdens. 


It is suggested by some commentators that oppression involves some kind of impropri- 
ety on the part of the police, which might be suggested by a failure to follow the PACE 
Codes of Practice, although a failure to follow the Codes is not of itself an automatic 
reason for excluding evidence. Given that the courts have occasionally excluded 
evidence even where the relevant Code of Practice has been followed, the converse does 
not appear to be true and it is possible that a court might conclude that treatment had 
been ‘oppressive’ under all the circumstances even though the Codes of Practice had 
been followed. 


The oppression must have been against the person who makes the confession. 


If it is suggested that evidence has been obtained by oppression it will be for the 
prosecution to show beyond reasonable doubt (see chapter 11) that this was not the 
case. For these reasons (as well as those of professional ethics) it is of great importance 
to comply with the PACE Codes of Practice. It is also important to keep records of how 
a case is investigated, together with the reasons for taking decisions during the course 
of the investigation so that the prosecution can present a case which demonstrates that 
there was no oppressive or improper conduct in gathering evidence. 
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It is a question of fact on each occasion whether a person’s treatment was oppressive 
and whether there was any link between that person’s treatment and his/her decision to 
make the confession. The legislation itself gives little guidance as to what will amount 
to oppression. For this reason it is necessary to look at the case law. Below are examples 
where the courts have held that the treatment of a person was ‘oppressive’: 


e Where a person who was on the border of being mentally impaired admitted the 
offence after denying it over 300 times because of the bullying manner of the 
questioning (R v Paris (1993) 97 Cr App R 99). This case does not mean that 
interviewers cannot go over the same point several times or even suggest to the 
interviewee that he/she is lying. However, Paris does suggest that this should be done 
in moderation and not to the point where it becomes oppressive. 


e Where a person confessed but had been kept in custody longer than the court felt 
was justified and therefore lawful (R v Davison [1988] Crim LR 442). 


e Where the suspect was wrongly informed that he/she had been recognised when this 
was not true (R v Heron (1993), unreported). 


e Where there was a failure to have an appropriate adult present (R v Silcott, The Times, 
9 December 1991), 


e Where the defendant was a choir master and the police had told him that if he did 
not make a statement they would have to interview all the members of the choir and 
this could disclose other offences on his part (R v Howden-Simpson [1991] Crim LR 
49). 


e Where a police officer told the defendant that her boy friend had been having an 
affair with another woman for the last three years and that the woman was in custody 
in the next cell to the defendant. The suspect confessed as she felt she had to get 
out and to confess was the only way she could obtain her release (R v Fulling [1987] 
2 WLR 923). 


There is also an argument that oppressive behaviour may apply in circumstances where 
a person smokes and is refused access to cigarettes. However, there is no case law on 
this point. 


Unreliability 


Section 76 of the Police and Criminal Evidence Act 1984 provides that: 


(2) If, in any proceedings where the prosecution proposes to give in evidence a confession made 
by an accused person, it is represented to the court that the confession was or may have been 
obtained— 


(b) in consequence of anything said or done which was likely, in the circumstances existing at 
the ume, to render unreliable any confession which might be made by him in consequence thereof, the 
court shall not allow the confession to be given in evidence against him except in so far as the 
prosecution proves to the court beyond reasonable doubt that the confession (notwithstanding that it 
may be true) was not obtained as aforesaid. 
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A. court can exclude a confession where it is, has been or may have been obtamied m 
consequence of anything which was likely, in the circumstances that ousted ut the time. 
to render it unreliable. 


When looking at whether a confession is reliable, the court will consider the arcum- 
stances as they actually were at the time and not as thev were believed 10 be. For 
instance, if it was believed that a suspect was in a fit state to be interviewed but it later 
transpires that he/she was medically unfit, there is likely to be some doubt as to whether 
a confession made at that time is reliable. (The belief of the officers at the time of acting, 
however, may be relevant to any disciplinary matters.) 


For instance in R v Walker [1998] Crim LR 211 the court held that the defendant's 
mental state may be taken into account when considering the surrounding circumstan- 
ces, regardless of whether it was known to the police. The prosecution bore the burden 
of proof to show that the confession was admissible. The court went further and said 
that s. 76(2)(b) was not restricted in its application to use by the police of oppression. 
It was not necessary to show that the confession was unreliable by reference to the old 
common law test of ‘threat or inducement’. A successful submission under s. 76(2)(b) 
does not require a breach of a Code of Practice. 


It is not for the defendant to prove that his/her confession is unreliable; it is for the 
prosecution to show (beyond reasonable doubt) that the confession is reliable. 


In R v Fulling [1987] QB 426 it was suggested that: 


. . . questioning which by its nature, duration, or other attendant circumstances (including the 
fact of custody) excites hopes (such as the hope of release) or fears, or so affects the mind of 
the subject that his will crumbles and he speaks when otherwise he would have stayed silent. 


Thus the circumstances of a case can affect the reliability of the accused’s statement. It 
is for this reason that PACE Code of Practice C, para. 11.3, gives guidance as to when 
a person can be informed about possible consequences of making a confession. 


What is Unreliable? 


It is a question of fact on each occasion whether the reliability of a person’s confession 
is in question as a result of something said or done. Below are examples where the courts 
have held that a confession was unreliable: 


e Where no caution was given to the suspect, the suspect was not asked if he wanted 
his solicitor present and was not shown the note of the interview (R v Tiwss/er [1998] 
Crim LR 446). 


e Where the PACE Codes of Practice were flagrantly breached (R v Delaney (1988) 
88 Cr App R 338). 


e Where a suspect Who had just vomited was interviewed (any medical condition could 
affect the reliability of a confession; if in doubt have the person examined by a 
doctor) (R v McGovern (1991) 92 Cr App R 228). 
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e Where the appropriate adult had a low IQ and was unable to assist the detained 
person (R v Silcott). 


e Where it was suggested to a suspect of a sexual assault that it would be better for 
them to receive treatment than go to prison (R v Delaney). 


e Where a person had been kept in custody for 14 hours, had been interviewed four 
times before confessing and had been refused any visits from family (R v Silcott). 


e Where the officers had a ‘warm up chat’ with the suspect before the interview, and 
the ‘chat’ lasted over two hours (R v Trussler). 


e Where an offer of bail is made subject to the suspect admitting the offence or 
conversely, telling the suspect that he/she will be kept in custody until he/she admits 
the offence (R v Barry (1992) 95 Cr App R 384). 


e Where psychiatric evidence suggested that the suspect suffered from a severe 
personality disorder and that her admissions in her interview were unreliable (R v 
Walker [1998] Crim LR 211). 


Effect of Excluding Confessions 
The exclusion of a confession may have implications on the value of other evidence. 


Often further evidence is obtained after a person makes a confession. If a court excludes 
all or any part of a confession, then this may impact on the value of the additional 
evidence obtained by the prosecution. 


While the additional evidence obtained after a confession may be admissible, much of 
the value of the evidence may be lost because s. 76(5) of the 1984 Act prevents the 
prosecution from linking the discovery of the additional evidence to any confession 
which has been excluded. 


If the additional evidence cannot be linked to the confession then it might not be 
possible to link the evidence to the suspect (and the evidence may also be excluded 
under s. 78 of the 1984 Act or at common law). 


Example 


For instance, in the case of a murder, if a suspect confesses to the murder and tells the 
investigators where he/she has hidden the murder weapon, this would be good evidence 
that the person committed the offence. If the confession is excluded then, although 
evidence can be given that the weapon found is in fact the murder weapon, it will not 
be possible to show any connection between the suspect and the weapon and, unless 
there is some other evidence to link the weapon to the suspect, the case may fail. The 
reason is that it would not be possible to say that the police went to the location where 
the weapon was hidden without at least implying that the suspect had indicated that it 
was there when interviewed. All that can be said is that the weapon was found at the 
particular location, which could be accessible to any number of people. 


Section 76(4) of the Police and Criminal Evidence Act 1984 provides that the exclusion 
of such additional evidence is not affected by the exclusion of the confession. Even 
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where a confession is excluded, it may sull be admissible fer uther mwner such a» the 
fact that the accused speaks in a certain way or writes or expresses humselflrerself w a 
particular fashion. In such a case it would only be that part of the confession which ts 


necessary to prove the point that will be admissible. Once again, unis ilustratcs the purt 
that evidence is often only admissible for a specific purpose. 


Exclusion of Evidence Generally 


Although there is no equivalent of the American doctrine of ‘due process’ whereby any 
evidence which is not obtained by proper procedures is rendered inadmissible. the 
courts in England and Wales can exclude any evidence under certain circumstances. 


Those circumstances will usually be concerned with the way in which the evidence has 
been obtained (as with confessions above) or with the potential effect of allowing it to 
be adduced at trial. 


Exclusion of Unfair Evidence 


Section 78 of the Police and Criminal Evidence Act 1984 provides that: 


(1) In any proceedings the court may refuse to allow evidence on which the prosecution proposes 
to rely to be given if it appears to the court that, having regard to all the circumstances, including the 
circumstances in which the evidence was obtained, the admission of the evidence would have such an 
adverse effect on the fairness of the proceedings that the court ought not to admit it. 

(2) Nothing in this section shall prejudice any rule of law requiring a court to exclude evidence. 

(3) This section shall not apply in the case of proceedings before a magistrates’ court inquiring 
into an offence as examining justices. 


Keynote 


Section 78 is wider than s. 76 and applies to all evidence that the prosecution intend to 
produce in court. 


When applying s. 78, the courts will look at the fairness of allowing the evidence to be 
admitted against the defendant. 


Once again compliance with the Codes of Practice is vital. In Batley v DPP, The Times, 
5 March 1998, the court said that where steps required by the Codes were not observed 
and where material was entered as evidence, without those checks which formed an 
important aspect of the case, there was a real risk to the fairness of the proceedings 
against the defendant. 


In R v Samuel [1988] QB 615 the court stated that it is undesirable to attempt any 
general guidance as to the way in which a judge’s discretion under s. 78 should be 
exercised. It is a question of fact in each case and, while s. 76 requires links with the 
treatment of the person spoken to, the only issue under s. 76 is whether it would be 
unfair to admit the evidence in court. It is therefore difficult to give specific guidance 
but the following are examples of evidence that has been excluded. 


What will be Excluded? 


e Evidence of a driver being over the prescribed limit where the officer did net suspect 
the driver had alcohol in his‘her body (see Road Traffic, chapter § 
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e Some cases of ‘entrapment’ where the court are not satisfied that the person would 
have committed such an offence had it not been for the action of the police/customs 
officers. The court may look to see whether the person was pressurised into 
committing the offence providing information or whether by some ruse, the person 
was given an opportunity of so doing. 


e Informing the suspect and his/her solicitor that the suspect’s fingerprints had been 
found on items at the scene of the offence when this was not true. 


e Undercover operations where the officers failed to record conversations in accord- 
ance with the PACE Codes of Practice. 


e Failure by custody officers to inform a detained person of his/her rights. 
e Interviewing a suspect without informing him/her of his/her rights. 
e Failing to provide the detained person with adequate meals. 


e ‘Off the record’ interviews that were not recorded as required by the PACE Codes 
of Practice. 


e Failing to make a contemporaneous note of a conversation. 
e Failing to get an interpreter or appropriate adult. 


e Interviewing a person suffering from schizophrenia without an appropriate adult 
being present (R v Aspinall, The Times, 4 February 1999). 


Exclusion at Common Law 


Section 82(1) of the Police and Criminal Evidence Act 1984 retained the courts’ 
common law power to exclude evidence at its. discretion (as to which see R v Sang 
[1980] AC 402. For evidence to be excluded at common law the court will not so much 
concern itself with how evidence is obtained, but rather the effect that the evidence will 
have at trial. The court can exclude evidence at common law where the prejudicial effect 
of the evidence on the defendant greatly outweighs its probative value. 


In these cases the courts are looking at the trial process itself, as opposed to the 


investigation, and therefore this power has less impact on how investigations should be 
conducted. 
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Introduction 


`The rules for disclosure have developed piecemeal through case law, mostly after the 


acquittal of Judith Ward in 1992. These cases put an increasingly onerous burden on 
the police and prosecutors to provide the defence with every conceivable document 
which may have a bearing on a prosecution case. 


This position changed with the introduction of the Criminal Procedure and Investigations 
Act 1996, introduced by the government after a number of successful appeals against 
conviction. As well as putting the requirements to disclose information to the defence on a 
statutory footing, the 1996 Act also introduced a new concept in criminal law where the 
defence have a duty to advise the prosecution of certain matters relating to their case. 


The rules of disclosure in civil cases already required detailed disclosure of each side’s 
case and the courts have recognised the importance of this in criminal cases. In R v 
Kingston upon Hull Justices, ex parte McCann (1991) 155 JP 569 the court advised that: 


A prosecutor was under no general obligation to provide witness statements in advance of a 
summary trial. However, prosecutors would be well advised to inform defendants of the 
material on which the Crown intend to rely in the interest of fairness. (The court did go on 
to recognise exceptions unless prosecution witnesses might be at risk of reprisals as, for 
instance, where the defendant has a history of violence.) 


The 1996 Act is still further recognition of the need to disclose material to each side to 
allow the case to be dealt with fairly. 
The Criminal Procedure and Investigations Act 1996 


The Criminal Procedure and Investigations Act 1996 is made up of seven parts. It is 
the first two parts which are of interest to the police: 


e Part I sets out the procedures for disclosure and the effects of failing to comply with 


the Act; and 
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e Part II sets out the duties of police officers in relation to the disclosure provisions. 
The Act is supported by a Code of Practice (see appendix 3). 


It is important for police officers to understand Part I in the context of Part II. The case 
law that has developed through the common law is still relevant when looking at cases 
starting before the 1996 Act came into force, public interest immunity and a small 
number of other cases which will be dealt with below. As the 1996 Act is still relatively 
new, there is little guidance on its interpretation and we shall have to wait for case law 
to develop. 


Aims of the 1996 Act 


The aim of the disclosure rules within the Criminal Procedure and Investigations Act 
1996 is to make sure that a defendant gets a fair trial and speeds up the whole trial process. 
This was confirmed by R v Stratford Fustices, ex parte Imbert, The Times, 25 February 1999, 
where the court said that the legislation was to try to ensure that nothing which might 
assist the defence was kept from the accused. It places a responsibility on the prosecution 
to make primary disclosure of material to the defence; a responsibility for the defence — 
under certain conditions — to disclose their case to the prosecution with a further 
responsibility on the prosecution to make a secondary disclosure to the defence. As a ‘catch 
all’ the prosecution also have a continuing duty to review the material they have disclosed. 


There is a duty placed on the prosecutor to disclose to the defence material which may 
prove helpful to the defendant’s case. This has to be balanced against the risk of 
disclosing so much material under their duty to disclose that the defence collapses under 
the sheer volume of paperwork. Alternatively, allowing the defence relentless requests 
for material which may be of no real value (‘fishing expeditions’) could lead to situations 
where a guilty person is acquitted. 


While the duty of disclosure is placed on the prosecutor, the police have a responsibility 
to assist in this process. The Home Secretary’s Consultation Document recognised the 
critical role of the police in an effective and fair disclosure process: 


There will be a heavy reliance on the investigator (the police) to identify material which ought 
to be disclosed. given the material itself will not necessarily be scrutinised by the prosecutor. 
. . . The investigator will also need to assist the prosecutor by telling him what he thinks are 
the issues of the case: the system demands a significant degree of liaison between the 
prosecutor and the investigator as a case develops and the issues in the case change. 


It is therefore vital that police officers understand, not only the statutory requirements 
made of them, but also the extent of their role within the whole disclosure process. 


Jurisdiction of the 1996 Act 


In cases dealt with in the Crown Court, and either way offences dealt with in the 
magistrates’ court, the prosecution must provide the defence with copies of the material 
that will form the prosecution case. For summary offences there is no such obligation, 
although in practice, statements or a summary of the prosecution case is normally 
provided in all but traffic cases (s. 1). The Criminal Procedure and Investigations Act 
1996 is concerned with the disclosure of material which does not form part of the 
prosecution case resulting from a criminal investigation (i.e. ‘unused material’). 
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A criminal investigation is defined by $. 1(4) ol the 1996 Act (see para. 14.3.1) ena 
‘para. 2.1 of the Code of Practice (see appendix 3). 


In order to sausfy the disclosure requirements police officers should consider recording 
and retaining material in the early stages of an investigation, including imvestigatyenrs 


© to detect a crime after it has been committed and in order to bring a prosecutien: 


© to discover whether a crime has been committed, for instance where a motorist is 
stopped and then enquiries are made as to whether the car has been stolen; 


e that are the result of a belief/information that an offence might be committed. 


In these cases the investigation may well have started some time before the defendant 
became a suspect. In such cases all the material from the investigation/operation would 
have to be considered to see if it was relevant to the defence case. In cases where there 
is a surveillance operation or observation point, the details of the observation point and 
the surveillance techniques would not be revealed but it would be necessary to retain 
material generating from it (see para. 14.5.3). For the Code of Practice in relation to 


surveillance operations, see General Police Duties, chapter 1. 


Failure to Comply 


Compliance with the rules of disclosure, by both the defence and prosecution, is 
essential if the 1996 Act is to have any real value. First, in cases where the defence are 
obliged to make disclosure to the prosecution, failure to do so may lead to the court or 
jury drawing such inferences as appear proper in deciding the guilt or innocence of the 
accused (s. 11(3)). Should the prosecution fail to comply with their obligations then an 
accused does not have to make a defence disclosure and no such inference can be made. 
Secondly, failure by the prosecution to comply with the rules could lead to the court 
staying the proceedings on the grounds that there has been an abuse of process 
(s. 5(€1)(b) and s- 10). 


Example 


The risk of non-compliance with the rules can be seen in DPP v Chipping 1999, 
unreported, where the prosecution failed to disclose that there was a closed circuit 
television at the site where the offences were alleged to have taken place. The police 
officers viewed the tape but felt that it had no use and it was taped over. The court held 
that this information should have been disclosed. The result of this failure to disclose 
the evidence led to the case being dismissed as an abuse of process. 


Part I of the 1996 Act: Rules of Disclosure 
Application of the Disclosure Provisions 


Section 1 of the Criminal Procedure and Investigations Act 1996 provides that: 


(61) This Part applies where 
(a) a person is charged with a summary offence in respect of which a court proceeds to summan 


trial and in respect of which he pleads not guilty, 
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(6) aperson who has attained the age of 18 is charged with an offence which 1s triable either way, 
in respect of which a court proceeds to summary trial and in respect of which he pleads not guilty, or 
(c) a person under the age of 18 is charged with an indictable offence in respect of which a 
court proceeds to summary trial and in respect of which he pleads not guilty. 
(2) This Part also applies where— 

(a) a person is charged with an indictable offence and he is committed for trial for the offence 
concerned, 

(b) a person is charged with an indictable offence and proceedings for the trial of the person on 
the charge concerned are transferred to the Crown Court by virtue of a notice of transfer given under 
section 4 of the Criminal Fustice Act 1987 (serious or complex fraud), 

(c) a person is charged with an indictable offence and proceedings for the trial of the person on 
the charge concerned are transferred to the Crown Court by virtue of a notice of transfer served on a 
magistrates’ court under section 53 of the Criminal Fustice Act 1991 (certain cases involving children), 

(a) a count charging a person with a summary offence is included in an indictment under the 
authority of section 40 of the Criminal Justice Act 1988 (common assault etc.), or 

@ a bill of indictment charging a person with an indictable offence is preferred under the 
authority of section 2(2)(b) of the Administration of Justice (Miscellaneous Provisions) Act 1933 
(bill preferred by direction of Court of Appeal, or by direction or with consent of a judge). 


Keynote 


In reality this applies to all cases other than those where the defendant pleads guilty at 
the magistrates’ court. These rules only apply where no criminal investigation into the 
alleged offence took place before 1 April 1997. If an investigation began before 1 April 
1997, then it will be necessary to refer to the common law rules. 


Some guidance is given by the case of R v Norfolk Stipendiary Magistrate, ex parte Keable 
[1998] Crim LR 510 as to the time an investigation begins. There it was said that the 
phrase ‘criminal investigation’ in s. 1(3) of the 1996 Act could be broadly construed to 
include investigations as to whether a person ought to be charged and was not limited to 
investigations after charges. The term ‘alleged offences’ means those offences which 
have been the subject of a charge, rather than ‘suspected’ offences. Where an offence is 
alleged to have occurred after 1 April 1997, the prosecutors duties under Part I of the 
1996 Act arise, whatever prior investigations may have taken place into related offences. 


Section 1 also defines a criminal investigation: 


(4) For the purposes of this section a criminal investigation is an investigation which police 
officers or other persons have a duty to conduct with a view to it being ascertained— 
(a) whether a person should be charged with an offence, or 
(b) whether a person charged with an offence is guilty of it. 


Keynote 


Consequently, this Part of the Act also applies to other people, besides the police, who 
carry out investigations where they have a duty to ascertain whether criminal offences 
have been committed (e.g. HM Customs and Excise; Benefits Agency investigators). It 
does not apply to those whose primary responsibility does not relate to criminal offences 
(e.g. local authorities). It also includes the situation where an investigation is started 
before any offence has been committed, for instance where a surveillance operation is 
being conducted with a view to gathering prosecution evidence. In this case it is only 
the information obtained and not the surveillance operation that is disclosable. 


While there are exceptions to the duty of disclosure, the courts have indicated that in 


all but the most exceptional cases disclosure ought to be given following a defence 
request (R v Stratford Justices, ex parte Imbert, The Times, 25 February 1999). 
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Primary Disclosure by Prosecutor 


Section 3 of the Criminal Procedure and Investigations Act 1946 provides rhat 


(D The prosecutor must— 

(a) disclose to the accused any prosecution material which has not previously been disclosed to 
the accused and which in the prosecutor’s opinion might undermine the case for the prosecution against 
the accused, or 

(b) give to the accused a written statement that there is no material of a description mentioned 
in paragraph (a). 

(2) For the purposes of this section prosecution material is material— 

(a) which is in the prosecutor’s possession, and came into his possession in connection with the 
case for the prosecution against the accused, or 

(b) which, in pursuance of a code operative under Part II, he has inspected in connection with 
the case for the prosecution against the accused. 

(3) _ Where material consists of information which has been recorded in any form the prosecutor 
discloses it for the purposes of this section— 

(a) by securing that a copy is made of it and that the copy is given to the accused, or 

(&) ifin the prosecutor’s opinion that is not practicable or not desirable, by allowing the accused 
to inspect it at a reasonable time and a reasonable place or by taking steps to secure that he is allowed 
to do so; 
and a copy may be in such form as the prosecutor thinks fit and need not be in the same form as that 
in which the information has already been recorded. 


(6) Material must not be disclosed under this section to the extent that the court, on an application 
by the prosecutor, concludes it is not in the public interest to disclose it and orders accordingly. 
(7) Material must not be disclosed under this section to the extent that— 
(a) it has been intercepted in obedience to a warrant issued under section 2 of the Interception 
of Communications Act 1985, or 
(0) it indicates that such a warrant has been issued or that material has been intercepted in 
obedience to such a warrant. 
(8) The prosecutor must act under this section during the period which, by virtue of section 12, 
ts the relevant period for thts section. 


Keynote 


This section talks about material which ‘might undermine the prosecution case against 
the accused’. The courts are likely to consider this to include material which has an 
adverse affect on the strength of the prosecution case. 


It is up to the prosecutor to decide on the format in which material is disclosed to the 
accused. If material is to be copied, s. 3(3) leaves the question of whether this should 
be done by the prosecutor or the police open. 


The prosecutor must also provide the defence with a schedule of all non-sensinve 
material (s. 4(2)). This includes all other information in police possession, or material 
that has been examined by the police other than ‘sensitive material’ (this is disclosed to 
the prosecutor separately). 

‘Sensitive material’ is material which is not in the public interest to disclose and maternal 
obtained as a result of a warrant under s. 2 of the Interception of Communications Act 


1985. Such material must not be disclosed to the accused or histher representatives 
(s. 3(6) and (7)). 


At this stage the defence is not entitled vo inspect items on the schedule thar hawe net 
been disclosed. 
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The 1996 Act does not specifically address disclosure during the period between arrest 
and committal. In most cases prosecution disclosure can wait until after committal 
without jeopardising the defendant’s right to a fair trial. However, the prosecutor must 
always be alive to the need to make advance disclosure of material that should be 
disclosed at an earlier stage. Examples include: 


e previous convictions of a complainant or a deceased if that information could 
reasonably be expected to assist the defence when applying for bail; 


e material that might enable a defendant to make a pre-committal application to stay 
the proceedings as an abuse of process; 


e material that might enable a defendant to submit that he/she should only be 
committed for trial on a lesser charge, or perhaps that he/she should not be 
committed for trial at all; 


e depending on what the defendant chooses to reveal about his/her case at this early 
stage, material that would enable the defendant and his/her legal advisers to make 
preparations for trial that would be significantly less effective if disclosure were 
delayed, for example, names of eye witnesses whom the prosecution did not intend 
to use. 


Any disclosure by the prosecution prior to committal would not normally exceed the 
primary disclosure which, after committal, would be required by s. 3 of the 1996 Act 
(material which in the prosecutor’s opinion might undermine the case for the prosecu- 
tion (R v DPR ex parte Lee, The Times, 26 April 1999). 


Disclosure by the Defence 


The duty on the defence to make disclosure only arises after the prosecution has made 
the primary disclosure (s. 5(1)). G 


This duty falls into two categories: 


e compulsory; 
e voluntary. 


Compulsory Disclosure by Defence (s. 5) 
The duty for the defence to make disclosure does not apply to cases being tried summarily. 


The duty on the defence, whether the accused is represented or not, is to provide a 
defence statement to the court and the prosecutor within 14 days of the prosecution 
making primary disclosure (this can be extended by the courts). 


The defence statement should outline the defence case in general terms. In addition, 
those issues, relevant to the case, which the accused disputes with the prosecution must 
be set out with reasons. This requirement to give reasons is intended to stop the defence 
going on a ‘fishing expedition’ to speculatively look at material in order to find some 
kind of defence. 
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Where the defence case involves an alibi, the statement tmust ewe demle of the alibi, 
including the name and address of any alibi witness, In cases where tscre are 
co-accused, there is no duty to disclose this information to the ather defendants, 
although this could be done voluntarily. 


Voluntary Disclosure by Defence (s. 6) 


The purpose of s. 6 of the 1996 Act is to allow the defence, in cases where the case is 
being tried summarily, to obtain further disclosure from the prosecution after the 
primary disclosure. This is only likely to happen where: 


e The defence is not satisfied with the material disclosed at the primary disclosure stage 
or where they wish to examine items listed in the schedule of non-sensitive material. 


e The defence wish to show the strength of their case in order to persuade the 
prosecution not to proceed. 


If the defence decide to make a defence statement they must comply with the same 
conditions imposed on compulsory defence disclosure. 


14.3.4 ~Secondary Disclosure by Prosecutor (s. 7) 


Once a defence statement has been provided (whether compulsorily or voluntarily), the 
prosecution must disclose any prosecution material that: 


e has not already been disclosed; and 
e that might be reasonably expected to assist the accused’s defence. 


It will be a question of fact whether material in police possession might be reasonably 
expected to assist the defence case. If the court feels that material that was not disclosed 
would to any reasonable person have been expected to help the defence case, the case 
may fail. 


If there is no additional material to be disclosed then the prosecutor must give a written 
statement to this effect. It is not the responsibility of the prosecutor or the police to 
examine material held by third parties which the defence have stated they wish to 
examine (the defence can request this from the third party or apply for a witness 
summons). However, there may be occasions where matters disclosed in the defence 
statement lead investigators to look at material held by third parties as it might impact 
on the prosecution case. This stage of the disclosure process may require further 
inquiries prompted by the defence statement. The result of those enquiries may then 
have to be disclosed because it either undermines the prosecution case or it assists the 
accused’s defence. 


14.3.5 Appeal to Court by Defence at Level of Disclosure by Prosecution 


If the defence are not satistied that the prosecution have disclosed all they showld have 
to them they can apply to the court for further disclosure under s. 8 of the 1996 Act 
Section 8 provides that: 


(1) This section applies where the accused gives a defence statement under section 5 or 6 and the 
prosecutor complies with section 7 or purports to comply with it or fails to comply with it 
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(2) TP tte accused has ar any rime reasonable cause to believe drat-— y r 
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defence as disclosed dy the defence statement given under section S or 6, and 
(b) the marenial has nor been disclosed to the accused, À 4 
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(3) For the purposes of this section prosecution material is marerial— ‘ d a 
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(hi het, Ue premene af a conde operacrre amier part M, be fas tuspectesd Dy commection wits 
the case for the prosecution against the accused, or 

G) which falls within subsection (4). 

O Alara padi: cotta, ts tection gf oe parmenwe of a coe oporave weier pare LT che 
prosecutor must, if he asks for the material, be given a copy of it or be allowed to inspect it in 
conection with the case for the prosecution against the accused. 

9 Alarma mrp tet Be deesdosed maer ods secan m she ewes Sead she court, on an appicasion 
by the prosecutor, concludes it is not in the public interest to disclose it and onders accondingly. 

©) Marerial must nor be disclosed under this section to the extent thar— 

(a) it has been intercepted in obedience to a warrant issued under seetion 2 of the Interception 
of Communtcarions Aer TOS, or 

(b) tt imdicares thar such à warrant has been issued or thar material has been intercepted in 
obedience to such a tourna, 


Continuing Duty of Prosecutor to Disclose (s. 9) 


There is duty on the prosecution m continue to review the disclosure of prosecution 
material right up untl the case is completed (acquittal, conviction or discontinuance of 
the case). 


The duty to review is in two stages: 


e after primary disclosure the prosecutor must review material not disclosed in terms 
of whether it might undermine the prosecution case (s. 9); and 
© after secondary prosecution disclosure (s. 7). 


The review of the material must also be im terms of whether material might be 
reasonably expected to assist the accused's defence as disclosed by the defence 
statement. This responsibility is mirrored in the Code of Practice. 


Roles and Responsibilities under the 1996 Act 


‘The Code of Practice (See appendix 3) identities certain roles within the disclosure 
process: 


prosecutor: 

oficer in charge of the case (OIC); ` 
disclosure officer: 

investigator: 

supervisor of OIC and disclosure officer. 


Im addition. it ws the responsibility of the chief officer of police of each force to put 
arrangements m place to ensure that the idendty of the OIC and disclosure officer is 
recorded for cach crimnnal investigation (Code of Practice, para. 3.2). Force policy 
should be followed in recording this information. 
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he roles deseribed within the 1996 Act are independent of each other bet all must be 
Completed for the disclosure provisions to work (para. 3.1). All polce officers invalred 
in an investigation are likely to have to comply with the role of investigator 


Although the police roles are independent they may be combined, and the OIC may 
also be an investigator and, depending on the complexity of the case, may also be the 
disclosure officer. Whether there is one officer involved in the case or several, each role 
can be considered separately and must be completed fully in order that the right 
information can be given to the prosecutor who, ultimately, is responsible for the 
disclosure of material to the defence. It is important that all officers consult fully in order 
that the disclosure officer can complete his/her task properly. Each role is considered 
below as if undertaken by a different person. 


Prosecutor 


This role is defined by s. 2(3) of the 1996 Act as being ‘any person acting as prosecutor, 
whether an individual or a body’. In other words, the person who will be taking the case 
to court. On most occasions this will be the Crown Prosecution Service. It would also 
apply to the Serious Fraud Office or the Data Protection Registrar (see chapter 3). In 
the case of private prosecutions, the prosecutor is obliged to comply with the disclosure 


- provisions of the 1996 Act but does not have to comply with the Codes of Practice. The 


prosecutor is responsible for ensuring that primary disclosure is made to the defence 
and, where appropriate, secondary disclosure. The prosecutor should also be available to 
advise the OIC, disclosure officer and investigators on matters relating to the relevance 
of material recorded and retained by police, sensitive material and on any other 
disclosure issues that might arise. 


Officer in Charge of the Case (OIC) 


This role may be performed by a person directly involved in the investigation or by a 
person who has been given the role of overseeing the investigation (Code, paras 3.1 and 
3.3). Whoever has this role is both responsible and accountable for the investigation 
(para. 3.3). 


The OIC is responsible for ensuring that proper procedures are in place for the 
recording of information and that records and materials are retained for the required 
period (see para. 14.6). Paragraph 4.1 of the Code requires that the material is 
recorded in a durable and retrievable form and that, where possible, the record is made 
contemporaneously. If not, the record must be made as soon as practicable. Guidance is 
given in para. 5.4. These requirements to record information should be paramount in 
the mind of all investigators, as well as the OIC. The need for contemporaneous records 
is also required under the Police and Criminal Evidence Act 1984 and if not complied 
with could affect the admissibility of important evidence (see s. 78 of the 1984 Act in 
chapter 13). Note that, under para. 4.3, relevant material to be recorded includes 
negative material. Such material might include the fact that several people at the scene of 
a crime were spoken to and claimed to have seen nothing, or that they saw several other 
people at the scene as well. This last point reiterates the position at common law; that 
police officers have a duty to get to the truth and allow a suspect a fair trial, a duty which 
includes recording and retaining material which helps the defence. 


Having made sure that material is recorded and retained by the investigators in the case. 
the OIC must make the material available to the disclosure officer (Code. para. 3.3 
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Where the function of disclosure officer is carried out by the OIC, there is little problem 
as the OIC should have a full understanding of the case and the implication of all the 
material collected, in terms of it being adverse to the case or being of a sensitive nature. 
In cases where the roles are performed by different people, it is important that the OIC 
and the disclosure officer consult fully about the material in order that the disclosure 
officer has as full an understanding of the case as he/she can in order to carry out his/her 
functions properly (para. 3.1). This must be done in order that the disclosure officer 
can complete the certification stage (paras 3.1 and 9). These responsibilities can be 
delegated to other police officers or non-police staff but it remains the responsibility of 
the OIC to ensure that the tasks are completed (para. 3.3). 


As with all people involved in the disclosure process, s. 9 of the 1996 Act places a duty 
on the OIC to review material in the case. This duty is emphasised by para. 5.3 so that, 
where the OIC becomes aware that previously examined material which has not been 
disclosed has since become relevant to the case, he/she must take steps to ensure that 
the material is retained and inform the prosecutor so that disclosure can be made to the 
defence. At this stage it will be for the OIC to decide in which format that material 
should be retained (para. 4.1). 


Disclosure Officer 


The disclosure officer creates the link between the investigation team and the prosecutor 
(Crown Prosecution Service) and is therefore very important to the disclosure process. 
For investigations carried out by the police, there is no restriction on who performs this 
role. It could be the OIC or, equally, it could be performed by unsworn support staff 
(Code, paras 2.1 and 3.3). The disclosure officer is responsible for providing informa- 
tion and material to the prosecutor at the primary disclosure stage (para. 7.1) and, 
where necessary, carrying out any additional work requested by the prosecutor before 
the primary disclosure is made (paras 7.4 and 14.1). 


The disclosure officer is responsible for examining all material retained by the police 
during the investigation (para. 2.1). The first step is to establish that all material which 
has been retained in relation to the case has been recorded and made available for 
examination. The disclosure officer should verify with the OIC that all material has been 
made available to him/her. 


Section 12 of the 1996 Act allows provision for time limits governing when primary 
disclosure must be made. At the time of writing, no such provisions have been made. 
Instead disclosure must be made: 


e as soon as is reasonably practicable after a not guilty plea in the magistrates’ court; 
and 


èe inall trials at the Crown Court, once-the Crown Court has received the case (which 
effectively means after it has been committed from the magistrates’ court or 
transferred from that court). 


Should the disclosure officer fail to provide information to the prosecutor within a 
reasonable time or to comply with any requests made by the prosecutor for additional 
material, this could lead to the defence not having to provide a defence statement or 
adverse remarks being made in court. At worse it could lead to a stay of proceedings for 
an abuse of process (s. 10 of the 1996 Act; see s. 5(4)). 


198 


DISCLOSURE OF EVIDENCE 


Duties of the Disclosure Officer: Primary Disclosure 


Where disclosure is required, the first rask is to create a schediile of all men-venntese 
material, which has been retained by the police and which does not form part of the 
Prosecution case, which may be relevant to the investigation (Code, para. 6.3). If in 
doubt, the prosecutor should be consulted so that they can advise on the relewance of 
material (para. 6.1). This schedule must be endorsed by the disclosure officer to the 
effect that, to his/her best ability, it does not contain any sensitive material. 


Initially, these schedules only have to be produced where the person is charged with an 
indictable offence, where the offence is triable either way or where the defendant will be 
tried summarily and is likely to plead not guilty. If the offence is witnessed by a police 
officer, or the person has admitted an either way or summary offence, then a schedule 
is not required unless the person then pleads not guilty. This provision has been added 
to avoid preparing material which will never be needed. If the person then pleads not 
guilty the schedule must be prepared as soon as practicable (para. 6.8). 


The next step is to create a separate schedule of all sensitive material, which must 
include the reasons why the disclosure officer believes the material is of a sensitive 
nature (para. 6.4). Paragraph 6.12 gives examples of the type of material that would be 
- classed as sensitive. If all material has been disclosed and there is no sensitive material, 
then a statement to that effect-should be included on the main schedule. The sched- 
ule(s) should include all material, excluding that which forms part of the prosecution 
case (para. 6.2). 


There may he cases where material is so sensitive that the disclosure officer or other 
investigators consider that it should not even appear on the schedule (such as where 
disclosure would be likely to lead directly to the loss of life or directly threaten national 
security (para. 6.13)). In these cases the prosecutor should be informed of these 
separately (para. 6.4). It is the responsibility of the investigator who knows the details 
of the sensitive material to inform the prosecutor. 


Once the schedules have been completed, the disclosure officer must decide what 
material, if any (whether listed on the schedules or not), might undermine the 
prosecution case. The disclosure officer must draw this information to the attention of 
the prosecutor and the reasons why he/she believes that the material undermines the 
prosecution case (para. 7.2). This creates a catch all provision and presumably requires 
the disclosure officer to make enquires of the other officers in the case to ensure all 
material is included. 


This stage of the process is of particular importance. There will be a great reliance 
placed on the opinion of the disclosure officer as to what material might undermine the 
prosecution case. It is only material that falls into this category that the defence can 
inspect at this stage. Should the defence wish to inspect any other material on the 
schedule, this can only happen after the defence statement (outlining the defence case 
and giving reasons why they wish to inspect other items on the schedule) has been 
received. 


It is important that the schedules themselves are completed fully, Guidance is given by 
paras 6.9 to 6.11 of the Code. The schedule should have each item numbered 
consecutively with a description of the item in sufficient detail to allow the proscower, 
when examining the schedule to make an informed decision about the importance of 
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the item, and whether it needs to be disclosed to the defence, in addition to the items 
suggested by the disclosure officer, as undermining the prosecution case. While 
items should be listed separately, there may be occasions where items are similar or the 
same, in which case these may be listed together. 


The schedules and copies of any material which is considered to undermine the 
prosecution case should be given to the prosecutor (paras 7.1 to 7.3). The disclosure 
officer should include an explanation as to why they consider that the material should be 
disclosed (para. 7.2). As it is unlikely that the prosecutor will have a chance to examine all 
the material, it is important that the disclosure officer gives clear reasons in his/her report. 
For the type of material which might undermine the prosecution case, see para. 14.5.2. 


In addition to the schedules and copies of material which undermine the prosecution 
case, para. 7.3 requires the disclosure officer to provide a copy of any material, z/rether 
or not they consider it to undermine the prosecution case, which is: 


e arecord of the first description of a suspect given to the police by a potential witness, 
whether or not the description differs from that of the alleged offender; 


e information provided by an accused person which indicates an explanation for the 
offence with which he/she has been charged; 


e any material casting doubt on the reliability of a confession; 
e any material casting doubt on the reliability of a witness. 


The disclosure officer must certify that, to the best of hisyher knowledge, all material 
which has been retained by police and made available to them has been revealed to the 
prosecutor in accordance with the para, 9.1. 


While the disclosure officer may not always be able to know if all material has been made 
available to him/her, he/she should consult with-the OIC to verify as far as possible that 
it has been (para. 3.1). 


Often the police may not possess all the material that could become relevant in a case. 
It may be that this material has been inspected and a decision made that the material is 
not relevant to the case at this stage, or that it was not necessary to inspect the material. 
To cover the risk of material being lost, the disclosure officer should inform third parties 
of the investigation and invite them to retain material. The disclosure officer should 
inform the prosecutor that third parties may have such material (para. 3.1). 


Under para. 8, information provided by the disclosure officer may be accepted by the 
prosecutor or might be returned with requests for additional information or for 
amendments to be made to the schedule or items to be disclosed to the defence. 


The disclosure officer should comply with any instructions given by the prosecutor and 
any request for the inspection or copying of material should be met (para. 7.4). If the 
disclosure officer and OIC consider that material is so sensitive it should not be copied, 
the disclosure officer should inform the prosecutor and make arrangements for the 
prosecutor to inspect the material instead (para. 7.4). If copies of materials which are 
not in writing are requested, the disclosure officer and prosecutor must agree on the 
format of how it will be provided to the prosecutor (para. 7.5). 
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Once this stage is complete, the prosecutor is able to make primary die hewure ta tire 
defenee. It will be the responsibility of the disclosure officer to disclose material ta 
the defence if requested to do so by the prosecutor (para. 10.1). 


Duties of the Disclosure Officer: Secondary Disclosure 


Once primary disclosure has been made it is likely that the defener will provide a 
detence statement setting out their case, together with reasons why they wish vo imspect 
additional items on the schedule which have not been disclosed. Under para. 8.2, once 
the defence statement has been provided, the disclosure officer must: 


e review the material which is contained on the schedules; and 


e inform the prosecutor of any material which might reasonably be expected to assist 
the defence as disclosed by the defence statement. 


This role will often be performed in conjunction with the prosecutor and, at times, may 
even be undertaken by the prosecutor. However, the Code of Practice does require the 
disclosure officer to carry out this function and as such there is a duty to review this 
material even if it is also done by the prosecutor. 


After the material has been reviewed, secondary disclosure can be made to the defence. 
As with the primary disclosure stage, the disclosure officer must certify that, to the best 
of his/her knowledge, all material which has been retained by the police and made 
available to them has been revealed to the prosecutor in accordance with para. 9.1. 
Again, while the disclosure officer may not always be able to know if all material has 
been made available to him/her, he/she should consult with the OIC to verify as far as 
possible that it has been (para. 3.1). 


Continuing Duty of Disclosure Officer 


Once primary disclosure has been made, the disclosure officer has a continuing duty to 
review material for items that should be disclosed to the defence as undermining the 
prosecution case. This continuing duty also applies after secondary disclosure in relation 
to material which might assist the defence case as disclosed in the defence statement 
(para. 8.3). 


Disclosing Material to the Defence 


The disclosure officer may also be involved in the actual disclosure of material to the 
defence which is covered in para. 10 of the Code of Practice. This is material which the 
prosecutor has agreed that the disclosure officer will disclose to the defence because it 
falls within the material disclosed: 


at the primary disclosure stage (adverse to prosecution case); 

at the secondary disclosure stage (it assists the defence case); or 

where the court has ordered disclosure after an application by the defence; or 
where, through the continuing duty to review material, it has been disclosed because 
it has been decided it might undermine the prosecution case or assist the defence Case 


The court can also order disclosure of material which the prosecution contend i 
sensitive. In such cases it may be appropriate to seek guidance on whether to disclose 
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the material or ofler no evidence thereby protecting the sensitive material or the source 
of that material (¢.g. where informants or surveillance techniques are involved). 


The disclosure officer can make disclosure to the defence by either: 


e providing copies of the material; or 
e allowing the defence to inspect the material. 


Where a request is made for copies, the material must be provided unless it is not 
practicable or desirable to do so. Examples of such occasions are given in para. 10.3. In 
cases where the material is not recorded in a written format (for instance an audio or 
video tape) then the disclosure officer has a discretion whether to provide a copy of the 
item or transcript of what is contained on the tape. This must be certified as a true copy 
of the tape (para. 10.4). 


Duties of Investigators 


The roles of investigator may involve just one officer or several officers. An ‘investiga- 
tion’ may be completed in a very short time, e.g. from stopping a car, discovering it was 
stolen, arresting the suspect, obtaining a victim statement and charging the suspect. 


Alternatively, the case may involve a long, protracted enquiry with several officers and 
numerous suspects, arrests and interviews. 


Irrespective of the type of investigation, para. 3.4 requires investigators to pursue all 
reasonable lines of inquiry, zv/et/er these point towards or away from the suspect. To ensure 
that this duty is performed, it may be appropriate for investigators to meet and review 
the case and co-ordinate the allocated ‘actions’. 


What amounts to pursuing all reasonable lines of inquiry will be a question of fact in 
each case. What is reasonable in a case may well depend on such factors as the staff and 
resources available, the seriousness of the case, the strength of evidence against the 
suspect and the nature of the line of inquiry to be pursued. 


Where an investigator discovers material that is relevant to the case, he/she must record 
that information or retain the material (para. 4.1). Once again, this duty to record and 
retain material relevant to the case includes material that would be regarded as negative 
to the prosecution case (para. 4.3). This does not just mean witness statements and 
evidence from inquiries but would include arrest notes, custody records, forensic 
reports, records of interview and all other material the investigator is aware of that might 
be relevant to the investigation. To this end, para. 5.1 places a duty on the investigator 
to retain all relevant material. Often, particularly at the early stages of an investigation 
(sometimes not until the defence statement is provided outlining the defence case), it 
will not be possible to know whether material is relevant. If in doubt it should be 
recorded and placed on the schedule of undisclosed material. Throughout the case, 
investigators and all others involved should continually review the material in the light 
of the investigation. Any material which becomes relevant and which has not been 
disclosed should be disclosed and, where it has not been retained, the OIC should be 
informed in order that he/she can decide what action to take (para. 5.3). 


The issue of sensitive material is discussed below (see para. 14.5.3). Often it is only 
the investigator who obtained the evidence who will be fully aware of the sensitive nature 
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of the material. In order tu balance the need to protect sensimve matera) ver grve thie 
Prosecutor full details of why the material is sensitive, para. 6. 14 places the responsibalins 
of informing the prosecutor of details of sensitive maverial on the investtganor. Thar 


investigator must take steps to ensure the prosecutor can inspect the material. This does 
not mean that the disclosure officer or any other officer cannot carry our this function; 
simply that the investigator must ensure that it is carried out. 


Continuing Duty of Investigators 


The continuing duty of disclosure imposed by ss. 7 and 9 of the 1996 Act mean that 
investigators have a corresponding duty to keep under review the revelation of material 
which meets the test for disclosure. It is therefore important that investigators are aware 
of which material might undermine the prosecution case and which might assist the 
defence case. It is also important therefore that investigators are aware of the content of 
defence ‘statements provided after primary disclosure. 


If investigators do not carry out their function properly, this has an impact on all the 
others involved in the disclosure process and may lead to disclosure on the defence 
being defective. 


- Supervisor of OIC and Disclosure Officer 


In all cases there must be an OIC and a disclosure officer. If for any reason, either the 
OIC or the disclosure officer can no longer perform their respective tasks, para. 3.6 
places a responsibility on that person’s supervisor to assign another person to take over 
that role. 


Definitions 


Paragraph 2.1 of the Code of Practice provides definitions to be used when considering 
the Code and some additional guidance is provided below. 


Relevant Material 


The 1996 Act is concerned with the disclosure of material which is obtained during the 
course of a criminal investigation and which may be relevant to the investigation. 
Material can be in any form and should be widely interpreted. This applies to any 
material coming to the knowledge of officers involved in the case at any stage of the 
investigation or even after a suspect has been charged. This is material which the 
investigator, OIC or disclosure officer consider has some bearing on any offence being 
investigated or any people being investigated for those offences or any of the surround- 
ing circumstances. 


The material will be re/evanr whether it is beneficial to the prosecution case, weakens 
the prosecution case or assists the defence case. It is not only material that will become 
‘evidence’ (see chapter 11) in the case that should be considered; any information, 
record or thing which may have a bearing on the case can be material for the purposes 
of disclosure. 


What is relevant to the offence is once again a question of fact and will not include 
everything. In DPP v Merten 1999, unreported, it was claumed that the constables who 
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had arrested the defendant had known the identities of potential witnesses to the arrest 
and these had not been disclosed. The court said that this was not relevant to the case 
as it did nor fall within the definition of an investigation in s. 2(1) in that it concerned 
the time of arrest not what happened at the time the offence was committed. 


Paragraph 3.4 gives guidance on items that might be considered to be relevant material 
in a case (see appendix 3). 


Relevant material may relate to the credibility of witnesses such as previous convictions, 
the fact that they have a grudge against the defendant or even the weather conditions 
for the day if relevant to the issue of identification. It may include information that 
house to house inquiries were made and that no one witnessed anything. 


In cases where officers are in doubt as to whether material should be recorded and 
retained, the prosecutor should be consulted. If this cannot be done, the material should 
be retained and recorded. If the material is not in a format that it can be retained (for 
instance because it was said orally), material should be recorded in a durable and 
retrievable form (paras 4.1 and 4.2). 


Material that Undermines the Prosecution Case 


Before the Criminal Procedure and Investigations Act 1996, when disclosure was 
required the prosecution had to disclose all material that was relevant to the case. Under 
the 1996 Act, while a schedule of all relevant material must be provided, only material 
that undermines the prosecution case must be disclosed at the primary disclosure stage. 
There is only limited case law in this area but it is likely that such material will consist 
mainly of material which raises question marks over the strength of the prosecution case, 
the value of evidence given by witnesses and issues relating to identification. If officers 
feel that the material is not relevant to the prosecution case but may be useful to the 
defence in cross-examination, it may well come within the category of material which 
undermines the prosecution case. 


Disclosure of previous convictions and other matters that might affect the credibility of a 
witness may ‘undermine the prosecution case’ as it may limit the value of the witness's 
testimony. This factor may not be apparent at the time but may come to light after primary 
disclosure, such as where it becomes known that the witness has a grudge against the 
defendant. This is one reason why the 1996 Act requires the decision as to whether material 
undermines the prosecution case to be continuously monitored throughout the case. 


Not only might the credibility of witnesses undermine the prosecution case, but so too 
might complaints against officers involved the case, together with any occasions where 
officers have not been believed in court in the past. In these cases, it will be necessary 
to decide whether this information should be disclosed to the defence and if disclosed, 
in how much detail. This question is probably best answered by the following extract 
from advice given to prosecutors by the Director of Public Prosecutions: 


It is, of course, necessary in the first instance for the police to bring such matters to the notice 
of the prosecutor, but it is submitted that the prosecutor should have a greater element of 
diseretion than with the disclosure of previous convictions. With convictions against prosecu- 
tion witnesses, disclosure normally follows, whereas in relation to disciplinary findings regard 
should be had to the nature of the finding and its likely relevance to the matters in issue. 
Findings which involve some element of dishonesty should invariably be disclosed, while 
matters such as disobedience to orders, neglect of duty and discreditable conduct will often 
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have no relevance to the officer’s veracity or the guilt or otherwise of a defendant. Certainly, 

= there should be ne dury on the Preseccuuen to disclose derais of uneuibetanuated wong lain 
even though this is a popular type of inquiry from some defence representatives. The 
imposition of such a duty would only encourage the making of false complaints in the hepe 
that they might be used to discredit an officer in the future. 


The prosecutor should be informed if officers involved in a case have disciphne matters on 
their record. This may well appear on the schedule in order that the prosecutor can 
consider the matter and amend the schedule if necessary. Itis suggested that adyice should 
be sought from the prosecutor as to what information is included on the schedule and if 
disclosure is to be made, advice on what information to be included should also be sought 


Some guidance is given by the case of R v Guney [1998] 2 Cr App R 242. Here the 
court said that the defence are not entitled to be informed of every occasion when any 
officer has given evidence ‘unsuccessfully’ or whenever allegations are made against 
him/her. However, in this case the court felt that disclosure should have been made. It 
will therefore be a question of fact in each case and consultation with the Crown 
Prosecution Service is advisable if there is any doubt. 


It is important to note that the material itself does not have to be admissible in court 
for it to undermine the prosecution case. This point was made in R v Preston (1994) 98 
-Cr App R 405, where it was said that: 


In the first place, the fact that an item of information cannot be put in evidence by a party 
does not mean that it is worthless. Often, the train of inquiry which leads to the discovery of 
evidence which is admissible at a trial may include an item which is not admissible, and this 
may apply, although less frequently, to the defence as well as the prosecution. 


Once again, if in doubt advice should be sought from the Crown Prosecution Service. 
Sensitive Material 


Put simply, this is material which it is not in the public interest to disclose. The 
disclosure officer has to decide what material, if any, in a case falls into this category. 
Guidance is given by para. 6.12 of the Code of Practice (see appendix 3), which 
provides a list of examples of such material. 


Many of these items are included within the common law principles of public interest 
immunity discussed in chapter 10. The case law in this area will still apply to decisions 
regarding the disclosure of such material. These groups are not exclusive and the areas 
most likely to apply will be those concerning the protection of intelligence and intelligence 
methods. It will almost certainly apply where there is a need to protect the sources of 
information used in the detection and prevention of crime. What sources of information 
the courts will protect is a question of fact but may well include material given in 
confidence, observation points, informants, crime-stopper type telephone hot lines and 
police communications. As evidence obtained from observation points normally falls into 
this category of disclosure, it will be important that the correct procedures are followed if 
the court are going to protect the location used. Guidance is given by the Jo/mson ruling. 


The Johnson Ruling 


In Rv Johnson [1988] 1 WLR 1377, Watkins LJ gave the followmg guance as to the 
minimum evidential requirements in this regard: 
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e The police oficer in charge of the observanons — not lower than the rank of sergeant 
— must be able te testify chat beforehand he she visited all observatan places to be 
used and ascertained the attitude of the occupiers of premises, NOt anly as to the use 
to be made of them, bur also as to the possible disclosure of their use and other facts 
which could lead to the identification of the premises and of the occupiers. The 
otticer may, of course, in addition inform the court of difficulues, if any, usually 
encountered m the particular locality of obtaining assistance from the public. 


e A police officer of no lower rank than a chief inspector must be able to tesufy that, 
immediately before the trial, he'she visited the places used tor observations and 
ascertained whether the occupiers are the same as when the observations took place 
and what the attitude of the current occupiers is as to the possible disclosure of the 
use made of the premises and of other facts which could lead to the identiticanion of 
both premises and occupiers. 


In Jokuan, the appellant was convicted of supplying drugs. The only evidence against 
him was given by police officers, who restitied that, while stationed in privare premises 
in a known drug-dealing locality, they had observed him selling drugs. The defence 
applied to cross-examine the officers on the exact location of the observation posts, in 
order to test what they could see, having regard to the layout of the street and the objects 
in it. In the jury’s absence the prosecution called evidence as te the difficulty of 
obtaining assistance from the public, and the desire of the occupiers, who were also 
occupiers at the time of the offence, that their names and addresses should net be 
disclosed because they feared for their safety. 


The fudge ruled that the exact location of the premises need not be revealed. The appeal 
was dismissed: although the conduct of the defence was to some extent affected by the 
restraints placed on it, this led to no injustice. The jury were well aware of the restraints, 
and were most carefully direcred about the very special care they had to give to any 
disadvantage they may have brought to the defence. Josson was applied and approved 
in Rv Heer (1992) 95 Cr App R81 (see also R v Grimes [1994] Crim LR 213). The 
guidelines in Fohesen do not require a threat of vielence before protection can be 
afforded to the occupier of an observation post; it suffices if the occupier is in fear of 
harassment (Bäste v DPP (1993) 97 Cr App R 169). (Fer the Code of Practice in 
relation to surveillance operations, see General Police Duties, chapter 1). 


This extended the rules established in R v Rankine (1986) QB 861 and is based on the 
Protection of che owner or occupier of the premises, and net on the identity of the 
observation post. Thus, where officers have witnessed the commission of an offence as 
part of a surveillance operation conducted from an unmarked police vehicle, informa- 
tien relating to the surveillance and the colour, make and model of the vehicle should 
not be withheld (Rv Browne (1987) 87 Cr App R 52). Hodgson J said in Bresser: 


We do not rule out the possibility chat with the advent ef no deubt sophisticated methods of 
criminal investigation, there may be cases where the public interest immunity may be 
successfully invoked in crimunal proceedings to justify the exclusion of evidence as to police 
techniques and methods. But if and when such an argument is to be raised, it must, in the 
judgment of this court, be done properly. 


As an indicaron of the importance of intelligence, it should be noted that at no stage 
must disclosure be made of nvaterial that has been intercepted in obedience to a warrant 
sssued under s. 2 of the Interception of Communications Act 1985, or which indicates 
thae such a warrant has been issued or that material has been intercepted in obedience 


wo such @ warrant (s. 3(7) of the Criminal Procedure and Investigations Act 1996). 
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14.6 


DISCLOSURE OF EVIDENCE 


Confidentiality 
The defence may only use material disclosed to them under the 1996 Act for purposes 
related to the defence case; any other use will be a contempr of court (for which see 


Blackstone's Criminal Practice, 1999, section B14). Once evidence has been given in open 
court, however, the material is available for other purposes. 


Retention Periods 


Material must be retained in all cases until a decision is taken whether to institute 
proceedings against a person for an offence. Where a decision is taken to institute 
proceedings material must then be retained until the case has been dealt with. The Code 
of Practice under the Criminal Procedure and Investigations Act 1996 gives specific 
guidance in cases where a person is convicted as to how long material must be retained 
for (see appendix 3). Paragraphs 5.6 to 5.10 set out the retention periods where a 
person has been convicted. All material which may be relevant must be retained at least 
until: 


e the person is released from custody or discharged from hospital in cases where the 
court imposes a custodial sentence or hospital order; 


e in all other cases, for six months from the date of conviction. 

If the person is released from the custodial sentence or discharged from hospital earlier 
than six months from the date of conviction, the material must be retained for at least 
six months from the date of conviction. If an appeal is in progress at the end of one of 
these periods, or an application is being considered by the Criminal Cases Review 
Commission, the period is extended until: 

e the appeal is concluded; or 

e the Commission decide not to refer the application to the Court of Appeal; or 

e the Court of Appeal determines the appeal resulting from the reference. 

In these cases, if material was seized from its owner it may be returned (Code, para. 5.10). 
Where material has been seized under the powers provided by the Police and Criminal 


Evidence Act 1984 (see General Police Duties, chapter 2), para. 5.2 confirms that 
retention of the material should reflect the provisions of s. 22 of the 1984 Act. 
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POLICE STATION PROCEDURE 


15.1 


CHAPTER FIFTEEN 
CUSTODY OFFICER’S DUTIES 


Introduction 


The powers to detain people who have been arrested and the manner in which they 


must be dealt with are primarily contained in the Police and Criminal Evidence Act 
1984 and the PACE Codes of Practice whose creation and status come from s. 66 of 
the Act. The 1984 Act provides directions to police officers in how detained persons 
should be treated. The main responsibility for detained persons lies with the custody 
officer, however it is important that all officers, including supervisors involved in 
investigations or those dealing with detained persons are aware of the provisions of the 
Act and the Codes. Failure to follow the requirements of the law could lead to 
prosecutions failing because evidence is excluded (see chapter 13), civil actions against 
forces, bad publicity and the possibility of disciplinary action or even criminal proceed- 
ings against officers. 


The custody officer carries the main responsibility towards prisoners who are brought 
to the police station. Initially it must be decided whether the person should be detained 
as a prisoner at the police station. If there are grounds to detain him/her then the 
detention period must be for those reasons only. Once a decision to detain a person has 
been made, the manner in which he/she must be treated while in detention is set out in 
the PACE Codes (see appendices 5 to 7). These Codes are intended to protect the 
basic rights of detained people. If these codes are followed it is more likely that evidence 
obtained while people are in custody will be admissible. The provisions of the 1984 Act 
give guidance in numerous areas including: 


length of time in detention; 

information about the detained person’s arrest; 
searching; 

taking of samples; 

interviewing of suspects; 

identification methods; 

charging; and 

bail. 
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15.3 


CUSTODY OFFICER’S DUTIES 


The PACE Codes set out the minimum standard of treatment that a detained person 
can expect. These requirements may soon be extended by the incorporation of the 
Convention on Human Rights and Fundamental Freedoms when the Human Rights 
Act 1998 comes into force (this is likely to be October 2000). The maximum length of 
detention is also prescribed by the Act, as are the requirements for charging, bailing and 
appearances at court. 


The following chapter outlines some of the requirements of the legislation and the 
powers police have in relation to detained people. The chapter is aimed at providing 
guidance when using the legislation and it is intended to point the reader to the correct 
sections of the 1984 Act and the PACE Codes of Practice when dealing with detained 
people and investigations. 


Designated Police Stations 


Section 30 of the Police and Criminal Evidence Act 1984 requires that a person who has 
been arrested must be taken to a police station as soon as practicable after arrest. However, 
not all police stations have charge rooms or facilities for dealing with prisoners, so the 
1984 Act requires that prisoners who will be detained (or who are likely to be detained) for 
more than six hours must go to a ‘designated’ police station. A designated police station is 
one that has enough facilities for the purpose of detaining arrested people. Section 35 
requires the Chief Officer of Police to designate sufficient police stations to deal with 
prisoners. It is for the Chief Officer to decide which stations are to be designated stations 
and these details are then published. Police stations can be designated permanently or for 
any specified periods provided that they are not designated for part of a day. 


Custody Officers 


Custody officers are responsible for the reception and treatment of prisoners brought to 
the police station. 


The role of the custody offcer is to act independently of those conducting the 
investigation, thereby ensuring the welfare and rights of the detained person. This 
requirement is contained in s. 36(5) of the 1984 Act. PACE Code C, para. 3.4 also 
supports this point in that it makes it clear that the custody officer must not ask a 
detained person any questions regarding his/her involvement in any offence. The 
custody officer should not make any comment which may be seen as placing a value 
judgement on what the person is alleged to have done, nor should he/she make any other 
comment which in any way casts doubt on his/her impartiality. 


Section 36 requires that one or more custody officers must be appointed for each 
designated police station. However, in Vince v Chief Constable of Dorset [1993] 1 WLR 
415 it was held that there does not have to be a custody officer available all the time at 
such a police station. The provision of the facility of a custody officer must be 
reasonable. Section 36(3) states that a custody officer must be an officer of at least the 
rank of sergeant. However, s. 36(4) allows constables to perform the functions of a 
custody officer if a sergeant is not readily available to perform them. The effect of 
s. 36(3) and (4) is that the practice of allowing constables to perform the role of custody 
officer where a sergeant (who has no other role to perform) is in the police station must 
therefore be unlawful. 
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CUSTODY OFFICER’S DUTIES 
For cases where arrested people are taken to a non-designated police stanan, $ 3017 
States that an officer of any rank nor involved in the investigauion should perform tse 
role of custody officer. If no such person is at the station, the arresting officer (or um 
other officer involved in the investigation) should perform the role. In these cases, an 
officer of at least the rank of inspector at a designated police station must be mformed. 


The role of the custody officer is crucial to the effective and fair operation of the criminal 
justice system. In addition to protecting the rights of detained people the role, if 
performed properly, should also prevent evidence being declared inadmissible because 
of a violation of the rules. In order to provide as full a record as possible about the 
detention of a person, the custody officer is required to open a custody record for each 
detained person (Code C, para. 2.1) and entries should be recorded as soon as 
pracucable. Guidance on the completion of custody records is given in Code C, paras 
2.1 to 2.7. Custody officers must become very familiar with this guidance, as they are 
responsible for the accuracy and completeness of the custody record (para. 2.3). It is 
important that all entries in the custody record are timed and signed by the maker (Code 
C, para. 2.6). If a person is requested to sign an entry in accordance with the Codes 
and refuses, this too should be recorded (Code C, para. 2.7). 


It is also recognised that the role of custody officer is very demanding and, on occasions, 


‘the time restraints created by the legislation can become unrealistic. For this reason 


Code C, para. 1.1A states that a custody officer will not be in breach of the Codes if a 
delay in taking some action was justifiable and steps had been taken to prevent the delay. 


However, if that delay was not ‘reasonable’, it could lead to actions for unlawful 
detention and false imprisonment and any evidence obtained as a result may be held to 
be inadmissible (Roberts v Chief Constable of Cheshire Constabulary [1999] 1 WLR 662). 


Police Detention and the Treatment of Detained Persons 


Depriving a person of his/her liberty is a serious step (see General Police Duties, 
chapter 2). The legislation and the PACE Codes of Practice are intended to ensure 
that where a person’s liberty is taken it is for no longer than is necessary. There is a 
growing trend towards civil action against the police for unlawful detention and false 
imprisonment, some of which is as a result of a failure to follow the guidelines. There 
are strict limits on a person’s detention period and the best defence to such cases is to 
ensure that the 1984 Act and its Codes of Practice are followed. 


Meaning of Police Detention 


Police detention is defined by section 118 of the Police and Criminal Evidence Act 1984 
which provides that: 


(2) A person is in police detention for the purposes of this Act if— 

(a) he has been taken toa police station after being arrested for an offence or after being arrested 
under section 14 af the Prevention of Terrorism (Temporary Provisions) Act 1989 ar wader paragraph 
6 of Schedule 5 to that Act by an examining officer who is a constable; or 

(b) heis arrested at a police station after attending voluntarily at the station or accompanying 
a constable to it, : : 
and is detained there or is detained elsewhere in the charge of a constable, except that a person who 
is at a court after being charged is not in police detention for those purposes. 
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PACE Code of Practice C also provides that: 


1.10 ... Section 15 (reviews and extensions of detention) however applies solely to people in police 
detention, for example those who have been brought to a police station under arrest for an offence or 
have been arrested at a police station for an offence after attending there voluntarily. [Those who 
have been removed to a police station as a place of safety under ss. 135 and 136 of the Mental 
Health Act 1983 are not in police detention but are subject to the Codes.] 


1.11 Persons in police detention include persons taken to a police station after being arrested under 
section 14 of the Prevention of Terrorism (Temporary Provisions) Act 1989 or under paragraph 6 of 
schedule 5 to that Act by an examining officer who is a constable. 


1.12 This code does not apply to the following groups of people in custody: 

(i) people who have been arrested by officers from a police force in Scotland exercising their 
powers of detention under section 137(2) of the Criminal Justice and Public Order Act 1994 (cross 
border powers of arrest etc.) [see General Police Duties, chapter 2]; 

(ii) people arrested under section 3(5) of the Asylum and Immigration Appeals Act 1 993 
for the purpose of having their fingerprints taken; 

(iii) people who have been served a notice advising them of their detention under powers 
contained in the Immigration Act 1971; 

(iv) convicted or remanded prisoners held in police cells on behalf of the Prison Service under 
the Imprisonment (Temporary Provisions) Act 1980); 
but the provisions on conditions of detention and treatment in sections 8 and 9 of this code must be 
considered as the minimum standards of treatment for such detainees. 


Keynote 


This last two lines of Code C, para. 1.12, above, makes it clear that the way such 
prisoners are treated should be of no lower standard than that for other detained people. 
If in doubt as to whether a person falls within the definition of a detained person, it is 
suggested that he/she should be afforded all the rights and privileges outlined in the 
Codes of Practice. 


Right to Have Someone Informed 


Section 56 of the Police and Criminal Evidence Act 1984 provides that a person 
arrested and held in custody at a police station or other premises may, on request, have 
one person known to him/her or who is likely to take an interest in his/her welfare, 
informed at public expense of his/her whereabouts as soon as practicable (Code C, para. 
5.1). (If the detainee’s first choice cannot be contacted, see Code C, para. 5.1 and Notes 
5C and 5D.) This fundamental human right is known as the right not to be held 
incommunicado and guidance on this right is contained in Code C, paras 5.1 to 5.8. If 
a person transfers to another police station, the same right applies at the next police 
station (Code C, para. 5.3), even if they have already had someone informed at the 
previous places of detention. 


This right can only be delayed if the- offence is a ‘serious arrestable offence’ (see 
General Police Duties, chapter 2) and an officer of the rank of superintendent or 
above (whether or not connected to the investigation) authorises the delay (see Code 
C, Annex B) (see para. 15.4.4). Where a person has to be given information under the 
Code but is not in a fit state to understand it, it is to be given to him/her as soon as 
practicable but only when he/she is in a fit state to understand it (Code C, para. 1.8). 
The delay can only be for a maximum of 36 hours (48 hours in cases involving 
terrorism), and the 36-hour period is calculated from the ‘relevant time’ (see para. 
15.4.5). In the case of a juvenile, the power to authorise the delay does not apply to the 
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appropriate adult, but only te any other person the puwernle wishes to have mormed 


(Code C, para. 3.7). 


There may be occasions where officers wish to conduet a search under s. 18 of the 1984 
Act (see General Police Duties, chapter 2) and the detained perswn has requested 
to have someone informed. Clearly if such a person is informed before te search is 
conducted, vital evidence or property may be lost. Often the custody officer has two 
methods by which he/she can inform the person requested about thé detained person's 
detention; either in person or on the phone. Contacting the person by telephone 1s hkely 
to be the quickest, however there is no requirement to use the quickest method in order 
to pass on this information. While there is no case law on this point, Code C, Note 5D, 
supports the view that, where the s. 18 search is to be conducted relatively quickly after 
the request is made by the detained person, it would be permissible to inform that 
person at the time the s. 18 search is conducted. Where the search is not to be 
conducted straight away, it is suggested that consideration would have w be given to 
obtaining the authority of a superintendent to delay the notification as outlined in 
para. 15.4.4. 


Detained people may also be allowed to speak to a person on the telephone for a 
reasonable time or send letters. If a person has an interpreter, he/she can do this on the 
“detained person’s behalf. This right can be denied or delayed in the case of arrestable 
and serious arrestable offences by an officer of the rank of inspector or above (Code C, 
para. 5.6). Where a person is allowed to make a telephone call or send a letter, the 
procedure in Code C, para. 5.7 should be followed. Should there be any delay in 
complying with a request by a detained person to have someone informed of his/her 
detention or to communicate with someone, the detained person should be informed of 
this and a record kept (s. 56(6) of the 1984 Act). The custody officer also has a 
discretion to allow visits to the detained person at the police station (Code C, para. 5.4 
and Note 5B). 


There are also special requirements for juveniles and detained people from other 
countries. 


Juveniles 


In the case of juveniles, an appropriate adult must be informed, regardless of whether 
the juvenile wishes to have someone informed or has requested that some other person 
other than the appropriate adult be informed. 


Code C, para. 3.7 provides: 


If the person is a juvenile, the custody officer must, if it is practicable, ascertain the identity of a person 
responsible for his welfare. That person may be his parent or guardian (or, if he is in care, the care 
authority or voluntary organisation) or any other person who has, for the time being, assumed 
responsibility for his welfare. That person must be informed as soon as practicable that the juvenile 
has been arrested, why he has been arrested and where he is detained. This right is in addition to the 
juvenile’s right in section 5 of the code not to be held incommunicado. [See Note 3C] 


Keynote 


Where a juvenile is subject to a supervision order reasonable steps must be talker to 
notify the person supervising him/her (Code C, para. 3.8). 
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Detained People from Other Countries 


Citizens of independent commonwealth countries or foreign nationals may communi- 
cate with their High Commission, Embassy or Consulate as soon as practicable (Code 
C, para. 7.1). If the country is included on the list at Annex F of Code C, the High 
Commission, Embassy or Consulate must be informed unless the detained person is a 
political refugee or is seeking political asylum (para. 7.1). 


Where a person who is a friend, relative or a person with an interest in the detained 
person’s welfare, makes enquires about that person, the detained person should be 
asked whether he/she agrees to the person being informed prior to any information being 
given (Code C, para. 5.5). The information must not be given if a delay has been 
authorised. 


Right to Legal Advice 


Section 58 of the Police and Criminal Evidence Act 1984 provides an almost inalienable 
right for a person arrested and held in custody at a police station or other premises to 
consult privately with a solicitor free of charge if he/she requests it (or the appropriate 
adult makes the request (Code C, para. 3.13)). This provision is very similar to that of 
s. 56 of the Act; the right to have a person informed of the arrest. This right to consult 
a solicitor is considered to be so important that a detained person must be informed of 
the right when he/she first arrives at the police station and asked for reasons if he/she 
declines to exercise this right. Detainees are also reminded of this right at other times, 
e.g. prior to interview and when detention is being reviewed. In R v Alladice (1988) 87 
Cr App R 380 the Court of Appeal made it clear that: 


no matter how strongly and however justifiably the police may feel that their investigation and 
detection of crime is being hindered by the presence of a solicitor . . . they are nevertheless 
confined to the narrow limits imposed by section 58. 


Section 58 provides only two exceptions to this right to legal advice: 


e Cases where an officer of the rank of superintendent or above (whether or not 
connected to the investigation) authorises the exercise of the right to be delayed. 
This only applies if the offence is a serious arrestable offence (see General Police 
Duties, chapter 2) and Code C Annex B applies. 


e Where the person is held under the prevention of terrorism legislation and the 
conditions in Code C, Annex B apply. Here a uniformed officer may be present. 


The delay can only be for a maximum of 36 hours (48 hours in terrorism cases) or until 
the time the person will first appear at court, which ever is the sooner (see below). The 
36-hour period is calculated from the ‘relevant time’ (see para. 15.4.5). The authorisa- 
tion can initially be made orally either in person or by telephone but must be recorded 
in writing as soon as practicable. 


The consultation with a solicitor can be either on the telephone, in person or in writing 
and it must be in private (Code C, para. 6.1). 


Once a person has indicated a wish to have a solicitor, and has not yet been advised by 
a solicitor, he/she can only be interviewed in limited circumstances as set out in Code 
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C, para. 6.6, but it is nor necessary ro delay raking breath, blood of urine earmples from 
4 motorist until a solicitor arrives (Code C, Note 3L and Road Traffic, chapter 5 


A solicitor for these purposes means a solicitor who holds a current practismg certificate. 
a trainee solicitor, a duty solicitor representative or an aceredited representative 
included on the register of representatives maintained by the Legal Aid Board {Code G, 
para. 6.12). A non-accredited or probationary representative may also attend and give 
advice unless an officer of the rank of inspector or above considers that such a visit wall 
hinder the investigation of crime and directs otherwise and once admitted he she should 
be treated as any other legal adviser. 


In deciding whether to admit a non-accredited or probationary representative, the officer 
should take into account in particular whether the identity and status of the non- 
accredited or probationary representative have been satisfactorily established; whether 
he/she is of suitable character to provide legal advice (a person with a criminal record is 
unlikely to be suitable unless the conviction was for a minor offence and is not of recent 
date); and any other matters in any written letter of authorisation provided by the 
solicitor on whose behalf the person is attending the police station (Code C, para. 6.13). 
The Law Society has advised solicitors that if a non-accredited or probationary 
representative is refused admission, a written reason for the decision should be 


-requested. If access is refused or a decision is taken that such a person should not be 


permitted to remain at an interview, he/she must forthwith notify a solicitor on whose 
behalf the non-accredited or probationary representative was to have acted or was acting, 
and give him/her an opportunity to make alternative arrangements. The detained person 
must also be informed and the custody record noted (Code C, para. 6.14 and Note 6F). 


Authority to Delay Rights under ss. 56 or 58 (Code C, Annex B) 


An officer of the rank of superintendent or above can only authorise a delay if heshe 
has reasonable grounds for believing that by exercising the right it will: 


e interfere with or cause harm to evidence connected with a serious arrestable offence 
or interfere with or cause physical injury to other people; or 


e alert other people suspected of having committed such an offence but not yet 
arrested for it; or 


e hinder the recovery of property obtained as a result of such an offence. 
The delay can also be authorised in cases involving drug offences which are: 


e drug trafficking offences (as to which, see Crime, chapter 6) and the officer has 
reasonable grounds for believing that the detained person has benefited from drug 
trafficking, and that the recovery of the value of that person’s proceeds of drug 
trafficking will be hindered by the exercise of either right; or 


e offences to which Part VI of the Criminal Justice Act 1988 (covering confiscation 
orders) applies and the officer has reasonable grounds for beliewing that the detamed 
person has benefited from the offence, and that the recovery of the value of the 
property obtained by that person from or in connection with the offence. or if the 
pecuniary advantage derived by himher from or in connection with it, wall be 
hindered by the exercise of the right. 
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in Cases wiene the persos s detained under she Prevention of Terromsm (Temporary 
Provstoms) Act 1989 an o8icer of che rank of surperuntendenr or above may delay the 
exerese of either mght or beth uf beshe has reasonable grounds for believing that the 
exercise of the right: 


. w lead to lnterference with she gathenng of formation about the comumssian, 
Pprepamtion or instigation ef acts of terrorism; or 


@ by alerting ant pertti wlll iake if rore deul te prevent an act of cecrensm or 
te secure the apprehension, prosecution or conviction of any person in connecnon 
with the commission, preparation or instigation of an act of terrorism. 


If the delay B audhonsed che demined person must be given the reason for the delay 
Which must cocrespond to ene of the above grounds and an entry record must be made 
ia the custody recond. 


Once Se sasun for suthersing dhe delay has ceased. the detained person musi be 
allowed to exercise bisher mebts. Once this point has been reached, the detained person 
mai 4s SOUR es practicdile be asked if heshe wishes fo exercise the right (or rights), 
the castady recond mest be noted accordingly. and the relevant scion taken (Code C, 
Annes B, para. 4). 


"Phe grounds for delaying dhe right t have someone informed or of access to legal advice 
are the saave. Whee coasddenng whether to authorise the delay of these nefits, Code G, 
Añes B, Note BS mëkes & Gear chat the authority to delay these rights should be 
oosadered seperately avai Æ awchority co delay the mght to nonfy a person is given it 
does not automatically mean that the right to legal advice can be delayed. 


When consniomme whether t deny eccess vo a solicitor the fact that keshe might advise 
the penos ner to answer any Guesmons or thar che solicitor was initially asked to attend 
the police maiin by someone che, provided that the person himseifherself then wishes 
to see the solicttor. as not a reason for delaying access to a solicitor (Code C. Annes B; 
paa 1), When considering the delay of eecess to s solrcttor the authenmsing officer must 
bear in rind cher: access to a sohetror ts “a fundanrental right of a ciaren’ (XR v Senne! 
[L988] 2 WLR Ole) The suthensing officer must actually believe chat br allowing 
gecess tO the solicitar he'she wif intendonally or inadvertentiv alert other suspects. 
“There tivasi aise be objeenve regsons upon which the officer authorising the delay can 
base Iesther behets. Wo the reason for authorising the delay of access to & sulicicor © 
because there are concems woth the particular solicitor who has been requested or is 
oerna hevher sermves to the detained person the officer should offer the detained 
person access to a subcicor (who is mot the specitic solicitor referced to above) on the 
Dory Solicitor Scheme (Code C, Annex B, Note BA). 


Relevant Time 


As dscusseai ebowe, there are limar om how long s person can be deeained, The Polhce and 
Crimuaal Evidence Act 198-4 and the Codes of Practice talk of the “relevant aime’. This is 
the time from whack che Ents of detention are calculated. The relewant ame of & pesson's 
dcocmivon sarts a eccotdance writ s. $ (2) 40 (3) of the 1984 Ace. Section 41 provides that; 
[I Tie cime from which the period of detentionof a person i to be caloulatad (in this Act referred 
#2 as ite ikea mee) — 
a) m the case af a person w wiem tris paragraph: applies. shall be 
P)O bie Tame at Sitch that persen arrives at the relewanr police stanon: er 


218 


15.4.6 


CUSTODY OFFICER’S DUTIES 


@) the time 24 hours after the time of that person’s arrest, 
whichever is the earlier; 

(b) inthe case of a person arrested outside England and Wales, shall be— 

@ the time at which that person arrives at the first police statton to which he is taken in 
the police area in England or Wales in which the offence for which he was arrested is being 
investigated; or 

GÙ the time 24 hours after the time of that person’s entry into England and Wales, 
whichever is the earlier, 

(©) inthe case of a person who— 

© attends voluntarily at a police station; or 

Gi) accompanies a constable to a police station without having been arrested, and is arrested 
at the police station, the time of his arrest; 

(d) in any other case, except where subsection (5) below applies, shall be the time at which the 
person arrested arrives at the first police station to which he is taken after his arrest. 

(3) Subsection (2)(a) above applies to a person if— 

(a) his arrest is sought in one police area in England and Wales; 

(b) heis arrested in another police area, and 

(c) heis not questioned in the area in which he is arrested in order to obtain evidence in relation 
to an offence for which he is arrested; 
and in sub-paragraph (i) of that paragraph ‘the relevant police station’ means the first police station 
to which he is taken in the police area in which his arrest was sought. 

(D Subsection (2) above shall have effect in relation to a person arrested under section 31 above 
as if every reference in it to his arrest or his being arrested were a reference to his arrest or his being 
arrested for the offence for which he was originally arrested. 

© I 

(a) a person is in police detention in a police area in England and Wales (‘the first area’); and 
(b) his arrest for an offence is sought in some other police area in England and Wales (‘the 
second area’); and 
(c) heis taken to the second area for the purposes of investigating that offence, without being 
questioned in the first area in order to obtain evidence in relation to it, 
the relevant time shall be— 
@ the time 24 hours after he leaves the place where he is detained in the first area; or 
(ii) the time at which he arrives at the first police station to which he is taken in the second 


area, 
whichever is the earlier. 


Keynote 


Note that under s. 41(5), the detainee has, in effect, two detention clocks running. It 
is important to note that the second clock will start earlier if the detained person is 
questioned about the offence under investigation in the other police area. 


For the provisions of s. 31 relating to people who have been arrested for one offence 
and if released from the police station would be liable to arrest for some other offence, 
see General Police Duties, chapter 2. 


Detention of People under Arrest 


People who have been arrested, or voluntarily given themselves up at a police station, 
will be brought before a custody officer who must decide whether the person should be 
detained at the police station or released. People who attend police stations voluntarily 
to assist the police with their investigations are not subject to this procedure; their 
treatment is dealt with by PACE Code C, paras 3.15 and 16 (see General Police 


Duties, chapter 2). 


The arresting officer informs the custody officer of the reasons for arrest. ‘This wall medude 
what offence the person was arrested for and brief details of the greed: for the arrest. ea 


219 


CUSTODY OFFICER’S DUTIES 


the arrest is for robbery and the accused was seen to punch the victim aed oo 
steal his holdall. In the case of a non-arrestable offence, an example i = ew a ~~ 
detained person was seen to drive his car through a red light and has refuse en 

name and address, thereby making it impossible to serve a summons on him (see 
General Police Duties, chapter 2). As this information must be given to the person 
on arrest — in most cases — the details given to the custody officer should be fresh in 
the mind of the arresting officer; they should also accord with the reasons and grounds 


given to the person on arrest! 


Having heard the details of and for the arrest, the custody officer must then decide 
whether or not there are reasons which justify authorising that person’s detention (s. 37 of 
the Police and Criminal Evidence Act 1984 deals with the procedures to be followed 
before a person is charged). Some commentators have suggested that it is also the role of 
the custody officer to establish that the arrest itself was lawful. While this would seem to be 
sensible and good practice, the custody officer’s duty is confined to acting in accordance 
with the requirements set out in s. 37 of the 1984 Act. These duties do not appear to 
include considering whether the arrest was lawful unless this is relevant to the main 
question of whether there is sufficient evidence to charge the suspect. The view is 
supported by the decision of the Divisional Court in DPPv L and S, The Times, 1 February 
1999, where the court held that there was no express or implied requirement imposing a 
duty on a custody officer to inquire into the legality of an arrest and in that case the custody 
officer was therefore entitled to assume that it was lawful. A subsequent finding that the 
arrest was unlawful did not invalidate the decision of the custody officer to hold the person 


in custody. 
Section 37 of the 1984 Act provides that: 


(D Where— 
(a) a person is arrested for an offence— 
@ without a warrant; or 
(%) under a warrant not endorsed for bail, or 
the custody officer at each police station where he is detained after his arrest shall determine whether 
he had before him sufficient evidence to charge that person with the offence for which he was arrested 
and may detain him at the police station for such period as is necessary to enable him to do so. 

(2) Tf the custody officer determines that he does not have such evidence before him, the person 
arrested shall be released either on bail or without bail, unless the custody officer has reasonable grounds 
Sor believing that his detention without being charged is necessary to secure or preserve evidence relating 
to an offence for which he is under arrest or to obtain such evidence by questioning him. 

(3) Tf the custody officer has reasonable grounds for so believing, he may authorise the person 
arrested to be kept in police detention. 

(4) Where a custody officer authorises a person who has not been charged to be kept in police 
detention, he shall, as soon as is practicable, make a written record of the grounds for the detention. 

©) Subject to subsection (6) below, the written record shall be made in the presence of the person 
arrested who shall at that time be informed by the custody officer of the grounds for his detention. 

(6) Subsection (5) above shall not apply where the person arrested is, at the time when the written 
record is made— 

(@) incapable of understanding what is said to him; 
(6) violent or likely to become violent; or 
(©) tm urgent need of medical attention. 


Keynote 


If the person is arrested on a warrant (see General Police Duties, chapter 2), any 
directions given by the court in the warrant must be followed. (If the warrant was issued 
for the arrest of a person who has not yet been charged or summonsed for an offence, 
he/she should be dealt with as any other person arrested for an offence without warrant 
unless there are any additional directions on the warrant that must be followed.) 
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Authorising a Person’s Detention 


A custody offiver can authorise the detention of a person when there ts sufficzertt 
evidence to charge and, in some circumstances, when there 1s mor Suffiment evidence re 
charge the suspect. If there is insufficient evidence to charge, the custody wihcer mrust 
decide if the detention is necessary to secure or preserve evidence relating to an offence 
for which the person is under arrest or to obtain such evidence by quesuoning him her 


Sufficient Evidence to Charge 


Here the custody officer is looking at the evidence in order to satisfy himself"herself that 
no further investigation is needed before the person can be charged. If this is the case, 
detention may be authorised. In considering whether this position has been reached it 
is worth considering Code C, para. 16.1 which states that: 


When an officer considers that there is sufficient evidence to prosecute a detained person, and that there 
is sufficient evidence for a prosecution to succeed, and that the person has said all that he wishes to 
say about the offence, he shall without delay . . . bring him before the custody officer who shall then 
be responsible for considering whether or not he should be charged. . . 


This paragraph suggests that a charge should not be brought until there is sufficient 
evidence for a prosecution to succeed. 


Where there is sufficient evidence for a prosecution to succeed, under s. 37(7) of the 
Police and Criminal Evidence Act 1984, the custody officer must charge the person or 
release him/her without charge, either on bail or without bail. Often the reason for not 
charging the person will be to allow a decision to be made by the Crown Prosecution 
Service as to whether to charge the person, caution them or not to proceed with the 
case. In these circumstances s. 37(8) requires the custody officer to inform the person 
that a decision to charge has not yet been made. 


Under s. 37(9) release can be delayed if the person is not in a fit state to be released 
(e.g. he/she is drunk), until he/she is fit. Where a person is detained for charge, the 
custody officer should record the grounds for detention in the custody record in the 
presence of the detained person if practicable (Code C, para. 3.17). For the situation 
relating to drunk drivers, see Road Traffic, chapter 5. 


Insufficient Evidence to Charge 


This creates two separate criteria for detention, that is to say, where detention is 
necessary to: 


e secure and preserve evidence relating to an offence for which the person is arrested; 
and/or 


e obtain such evidence by questioning the detained person. 


If the custody officer has determined that there is not sufficient evidence to charge the 
person, the person must be released unless the custody officer has reasonable grounds for 
believing that the person’s detention is necessary to preserve or to obtain such evidence 
by questioning the person. ‘Reasonable grounds for believing’ requires a greater amount 
of evidence than ‘reasonable cause to suspect’ (see General Police Duties, chapter 
2) and the custody officer must be able to justify any decision net te release a persen 
from detention. 
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When deciding if detention should be authorised in order to preserve evidence by 
questioning, the case of R v McGuinness (1998, unreported) should be considered. 
There the court held that the words ‘sufficient evidence to prosecute’ and ‘sufficient 
evidence for a prosecution to succeed’, in Code C, para. 16.1, had to involve some 
consideration of any explanation, or lack of one, from the suspect. While an interview 
may not be needed in all cases, questioning of detained people before they are charged 
may be necessary, particularly where intention or dishonesty (see Crime, chapter 1) 
is involved or where there may be a defence (see Crime, chapter 4). 


The custody officer can detain the person for such period as is necessary in order to make 
this decision (s. 37(1) of the 1984 Act). Clearly any such period must be ‘reasonable’ in 
all the circumstances. For instance, where there are several prisoners waiting to be dealt 
with it may be reasonable that the last prisoner is not dealt with for 30 minutes because 
the custody officer is busy with the other prisoners. For the custody officer to be able to 
make this decision, the arresting officer needs to give sufficient detail about the offence. 
The account given by the arresting officer should be made in the presence of the arrested 
person (Code C, para. 3.4) and any comment made by that person in response should be 
recorded in the custody record (unless the person is violent or it is impractical to do so 
for some other reason, in which case this fact should also be recorded). 


Section 37(4) and (5) of the 1984 Act require the custody officer to make a written 
record of the grounds of detention and to make that record in the presence of the 
detained person, informing him/her at the same time of the grounds of his/her detention 
(unless s. 37(6) applies). 


Section 37(6) states: 


(6) Subsection (5) above shall not apply where the person arrested is, at the time when the written 
record is made— 
(a) incapable of understanding what is said to him; 
(©) violent or likely to become violent; or 
(©) in urgent need of medical attention. 


Additional Action to be Taken by the Custody Officer 


The action to be taken by the custody officer when receiving detained people is set out 
in Code C, paras 3.1 to 3.5A. For the action relating to special groups, see para. 15.9. 


Paragraph 3.1 sets out the information the detained person is entitled to. These are 
continuing entitlements and can be requested at any time during the person’s detention. 


Paragraph 3.2 deals with written notices which must be given to the detained person in 
relation to his/her rights. (Code C, para. 1.2 requires that a copy of the Codes of 
Practice must also be readily available to detained persons should they request it.) 


Paragraph 3.5 requires the custody officer to establish whether the detained person 
wishes to have a solicitor at this stage. If he/she declines, the custody officer should ask 
the person the reason why and, if any reasons are given, these should be recorded in the 
custody record (Code C, para. 6.5). 


Limits on Detention and Review 


Once detention has been authorised this does not mean that a person can be detained 
indefinitely. Section 34 of the Police and Criminal Evidence Act 1984 requires the 
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custody officer to release a person if he'she becomes aware thar the groursds for 
detenuon no longer apply and that no other grounds exist fer the comtimumag detention 
(unless the person appears to be unlawfully at large). If there are addiwonal grownds. 
these should be recorded in the custody record and the person informed of these 
additional grounds in the same way as when a person is first detained. Fur example, unis 
could be for new offences or it could be that it becomes necessary to preserve evidence 
by questioning the detained person. 


It is only the custody officer who can authorise the release of a detained person 
(s. 34(3)). It is a breach of the PACE Codes of Practice for anyone else to release a 
detained person without first obtaining the authority of the custody officer. In addition 
to the requirement to release a person should the grounds for detention no longer exist, 
there are also maximum time limits for which a person can be detained without charge 
(see para. 15.5.1). Once this limit has been reached, it will be necessary to proceed by 
summons or by warrant. There are also limits on the time a person can be kept in 
custody after being charged, refused bail and appearing at court (see below). 


Time Limits: Without Charge 


While a person is in police detention there is a requirement that his/her continuing 
‘detention is reviewed. This is dealt with below. There are minimum time requirements 
for when these reviews must be conducted, with the timing of the first review being 
calculated from the time detention is authorised. This time can be considered as the 
‘review time’. 


The maximum period that a person can be detained without charge (with the exception 
of suspected acts of terrorism) is 96 hours. The necessity for the continued detention 
of the person must be reviewed throughout this time. The period of detention is 
calculated from the ‘relevant time’ (see para. 15.4.5) which can be calculated from the 
chart below (see para. 15.5.3). (Do not confuse the relevant time with the time from which 
reviews are due.) The relevant time ‘clock’ will always start before, or at the same time 
as the review ‘clock’. This is because the review clock does not start until detention has 
been authorised which clearly cannot happen until the person is brought before the 
custody officer which, as can be seen from the chart below, is at the very latest, the time 
the prisoner walks into the charge room. 


This relevant time period (that is, the maximum period a person can be detained for) 
relates to the actual time spent in custody and not a 24-hour period in time. This means 
that every time the person is bailed the clock stops and usually continues from the time 
that the person returns to custody for the offence(s) for which he/she was bailed. Where 
a person is taken to hospital, the time spent at hospital (and travelling to and from 
hospital) does not count towards the detention period (except for any period where the 
person was questioned). 


Where a person has been released and re-arrested for an offence, it is possible that the 
relevant time will start again. This is covered by s. 47(7) of the 1984 Act: 


(7) Where a person who was released on bail subject to a duty to attend at a police station is 
re-arrested, the provisions of this Part of this Act shall apply to him as they apply to a person arrested 
for the first time but this subsection does not apply to a person who is arrested under section 46A above 
or has attended a police station in accordance with the grant of bail (and who accordingly is deemed 
by section 34(7) above to have been arrested for an offence). 
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In cases Where this subsection applies, the relevant time starts again and a fresh clock 
starts. This will apply where the person has been re-arrested for the same offence 
because of some new evidence (except at such time as when he/she is returning on bail 
at the appointed time) under s. 41(9) or 47(2). 


Section 41 provides that: 


(9) A person released under subsection (7) above shall not be re-arrested without a warrant for 
the offence for which he was previously arrested unless new evidence justifying a further arrest has 
come to light since his release; but this subsection does not prevent an arrest under section 46A below. 


Section 47 provides that: 


(2) Nothing in the Bail Act 1976 shall prevent the re-arrest without warrant of a person released 
on bail subject to a duty to attend at a police station if new evidence justifying a further arrest has 
come to light since his release. 


Keynote 


The issue will be whether there is new evidence and it will be a question of fact as to 
what the new evidence is. It is suggested that this must be evidence which was not 
available at the time the person was last in detention or which would not have been 
available even if all reasonable enquiries had been conducted. 


The Three Stages of Detention 


After the custody officer has authorised detention but before a person has been charged 
there are three distinct stages of detention. These are distinguished by the level at which 
authorisation for continuing detention is required. 


The three stages of detention under the 1984 Act are: 


e Those authorised by an officer of the rank of inspector or above (s. 41) up to 24 
hours. This will be the period first authorised by the custody officer and continued 
by reviews conducted (usually) by an inspector (see para. 15.5.3). 


e Those authorised by an officer of the rank of superintendent or above (s. 42) up to 
36 hours (see para. 15.5.4). 


e Those authorised by a magistrates’ court (ss. 43 and 44) up to a maximum of 96 
hours (see para. 15.5.5). 


Each of these is examined in detail below. 
Detention Authorised by an Inspector 


The majority of people detained by the police are detained for less than six hours; most 
other cases are dealt with within 24 hours. If a person’s continued detention is not 
authorised beyond 24 hours by a superintendent and the person is not charged with an 
offence, he/she must be released (with or without bail) and cannot be re-arrested for the 
offence unless new evidence comes to light (s. 41(7) and (9) of the 1984 Act). New 
evidence is not defined by the 1984 Act but is evidence which was not available at the 
time the person was detained, or which would not have been available if the investigat- 
ing officers had conducted reasonable enquiries. 
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During this period of detention the custody officer has a responsibility to monitor 
whether the grounds for detention still exist. An officer of at least the rank of inspector 
not involved in the investigation (s. 40(1)(b)) must review the person’s detention ar least 
once in the first six hours and then, after the first review, within nine hours of that review. 
Further reviews must then be conducted no Jater than nine hours after the last review was 
conducted, until the person is released or charged. 


If a detained person is taken to hospital for medical treatment, the time at hospital and 
the period spent travelling to and from the hospital does not count towards the relevant 
time unless the person is asked questions for the purpose of obtaining evidence about 
an offence. Where questioning takes place, this period would count towards the relevant 
time and therefore the custody officer must be informed of it (s. 41(6)). 


The Review 


During the first 24 hours before charging, a detained person’s detention must be 
reviewed by an officer of the rank of inspector or above (inspector reviews). This review 
acts as another safeguard to protect the detained person’s right to be detained for only 
such periods as are necessary to allow for the investigation of an offence. Reviews of 
police detention are covered by s. 40 of the Police and Criminal Evidence Act 1984. 


Section 40(3) sets out the times when reviews must be conducted: 


(3) Subject to subsection (4) . . .— 
(a) the first review shall be not later than six hours after the detention was first authorised; 
(6) the second review shall be not later than nine hours after the first; 
(©) subsequent reviews shall be at intervals of not more than nine hours. 


Keynote 


These periods are the maximum periods that a review can be left; should an inspector 
wish to review before this time for operational reasons etc., the review could be brought 
forward. The first review must be made within six hours of the custody officer 
authorising detention (this, it must be remembered, is not the time from which the 
relevant time starts, i.e. the time the detainee came into the station, but the time at 
which the custody officer decided that the person should be detained and not released). 
Thereafter, each review must be made within nine hours of the last review. 


For the situation regarding ‘acting’ ranks, see General Police Duties, chapter 2. 


Section 40(4) does allow reviews to be delayed if it is not practicable to carry out the 
review. Conducting late reviews should be avoided where at all possible (see Roberts v 
Chief Constable of Cheshire Constabulary [1999] 1 WLR 662). 


In Roberts the defendant had his first review conducted 8 hours, 20 minutes after his 
detention had been authorised. The Court of Appeal held that under s. 40(1)(b) of the 
1984 Act a review of his detention should have taken place by an officer of the rank of 
inspector or above six hours after detention was first authorised. Section 34(1) was 
mandatory and provided that a person must not be kept in police detention except in 
accordance with the relevant provisions of the Act. Therefore, the respondent’s 
detention had been unlawful unless some event occurred to have made it lawful. 


The Court made it clear that the 1984 Act existed in order to ensure members of the 
public were not detained except in certain defined circumstances. In the absence of a 
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review, the time spent in detention between 5.25 am, atid 7.45 am meant daar for ihun 
period the defendants detention was unlawful and amounted vo a false MIEpeEMareeierit. 


The fact that the review officer is not at the station would not aatemaneasily slow the 
review to be postponed: Code C, Note 15C allows reviews at this stage w be conducted 
over the telephone if it is the only practical way to conduet the review. If ure review is 
delayed then it must still be conducted as soon as practicable and the reason for the 
delay must be recorded in the custody record by the review officer. In these circumstan- 
ces the nine-hour period until the next review is calculated from the latest ume the 
review should have been carried out and not from the time it was actually carried out. 
For instance, if the review was due at 3.15 pm and was delayed until 4 pm, the next 
review would have to be conducted no later than 12.15 am and not 1 am. When the 
review is conducted the review officer does not have to authorise detention for the full 
nine-hour period; he/she could decide that the case should be reviewed again within a 
shorter period and the review decision would reflect this. 


When reviewing the detention of a person the review officer goes through the same 
process as the custody officer did when detention was first authorised (s. 40(8)), namely 
by asking: 


e Is there sufficient evidence to charge? If ‘yes’, charge or release the person with or 
without bail. If ‘no’, then: 


e Is detention necessary in order to secure or preserve evidence or is it necessary to 
detain the person in order to obtain such evidence by questioning him/her? If ‘yes’, 
authorise continued detention. If ‘no’, release the person with or without bail. 


In cases where it has been decided that a person should be charged but he/she has been 
detained because he/she is not in a fit state to be charged (s. 37(9)), the review officer 
must determine whether the person is yet in a fit state. If the detainee is in a fit state, 
the custody officer should be informed that the person should be charged or released. 
If the detainee is not in a fit state, detention can be authorised for a further period 
(s. 40(9)). In such cases, if the person is still unfit, it may be prudent to consider the 
welfare of the detained person. 


During the process of reviewing a person’s detention, the review officer must give the 
detained person (unless he/she is asleep) or any solicitor representing the detained 
person who is available at the time of the review, an opportunity to make representations 
about his/her continued detention (s. 40(12)). If the detained person is likely to be 
asleep at the time the review is to be carried out, the review should be brought forward 
to allow the detained person to be present at the time of the review (Code C, Note 15A). 
The review officer must also ensure that the detained person is reminded of his her right 
to free legal advice and that this reminder is recorded in the custody record (Code C, 
para. 15.3). In the case of juveniles, the appropriate adult should also be allowed to 
make representations and the review officer has the diseretion to allow other people 
having an interest in the welfare of the detained person to make representations (Code 
C, para. 15,1). These representations may be in writing or oral (s. 40(13)). If made in 
writing, the document should be retained (Code C, para. 15.5). The review ofhcer can 
refuse to hear oral representations from the detained person if the review officer 
considers that the person is unfit to make such representations, either because of hws her 
condition or behaviour (e.g, drunk or violent) (s. 40(14)). The detained person should 


be informed of the decision to authorise further detention and any comments made by 
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the detainee should be recorded. However, the review officer must not put any questions 
to the persen about his/her comments (Code C, para. 15.2A). Also, as the role of review 
officer is intended to be independent of the investigation, he/she should not put any 
questions to the person about his/her involvement in any offence; this mirrors the 
instruction to custody officers (Code C, para. 15.2A). 


Whatever decision is reached regarding detention, a record should be made of it (Code 
C, para. 15.6). Invariably this will be in the custody record, but where it is done over 
the telephone the review officer will need to make an independent record of his/her 
decision. In all cases an entry should be made in the custody record of the time of the 
decision, who made the decision and the outcome. 


If at any stage an officer of a rank higher than the review officer gives directions which 
are at variance with a decision made or action taken by the review officer, or which 
would have been made by the review officer but for the directions by the more senior 
officer, then s. 40(11) requires the matter to be referred at once to an officer of the rank 
of superintendent or above who is responsible for the police station. 


Detention Authorised by an Officer of the Rank of Superintendent 


Under s. 42(1) of the Police and Criminal Evidence Act 1984, detention can only be 
authorised beyond 24 hours and up to a maximum of 36 hours from the relevant time if: 


e the offence being investigated is a ‘serious arrestable offence’ (see s. 116 of the 1984 
Act and General Police Duties, chapter 2); and 


è it is authorised by an officer of the rank of superintendent or above who is 
responsible for the station at which the person is detained; and 


e that that senior officer is satisfied that: 


e there is not sufficient evidence to charges and 
the investigation is being conducted diligently and expeditiously; and 
that the person’s detention is necessary to secure or preserve evidence relating to 
the offence or to obtain such evidence by questioning that person. 


At this stage if the review officer considers that there is sufficient evidence to charge, 
he/she cannot authorise further detention beyond 24 hours unless the detained person 
is in custody for another serious arrestable offence for which further detention can be, 
authorised (R v Samuel [1988] QB 615 and Code C, para. 16.1). 


The grounds for this continuing detention are the same as those when the custody 
officer made the initial decision to detain, with the additional requirements that the case 
has been conducted diligently and expeditiously. To be able to satisfy the senior officer 
of this, it will be necessary for the custody record to be available for inspection and 
details of what inquiries have been made and evidence that the investigation has been 


moving at a pace that will satisfy the senior officer that the inquires should not already 
have been completed. 


The reviewing officer (which here must be an officer of the rank of superintendent or 
above who is responsible for the station at which the person is detained) can authorise 
detention up to a maximum of 36 hours from the ‘relevant time’ of detention. The 
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period can be shorter than this and can then be further renewed by thar officer or any 
other officer of the rank of superintendent or above who is responsible for the statue at 
which the person is detained to allow the period to be further exrended up i the 
maximum 36-hour period (s. 42(2)). 


A review of a person’s detention by a superintendent or above must be made within 24 
hours of the relevant time and cannot be made before at least two reviews have been 
carried out by a review officer under s. 40 of the 1984 Act (those normally carried out 
by an inspector) (s. 42(4)). 


For the situation regarding ‘acting’ ranks, see General Police Duties, chapter 2. 


Section 42(5) to (8) mirrors the responsibility on the review officer at this stage with 
those of the review officer during the ‘general period’ of detention with regard to 
allowing representations, informing the detained person of the decision to authorise 
further detention and the need to record the decision. The main difference here is that 
the review officer must look into how the case is being investigated and whether this is 
being done diligently and expeditiously. Consequently, the review officer must also 
consider any representations on these points and these points should also be covered in 
any record as to whether detention should continue. When considering whether to 
authorise further detention the review officer must check whether the detained person 
has exercised his/her right to have someone informed and to consult with a legal 
representative. If these options have not been taken, s. 42(9) requires the review officer 
to inform the detained person of these rights and also whether he/she will be allowed to 
exercise these rights if it is a serious arrestable offence and the right has so far been 
delayed as per Code C, Annex B. The review officer should record the detainee’s 
decision in the custody record and the grounds for denying the person those rights 
where appropriate. 


If it is proposed to transfer a detained person from one police area to another for the 
purpose of investigating the offences for which he/she is detained, the review officer may 
take into consideration the period it will take to get to the other police area when 
deciding whether detention can go beyond 24 hours (s. 42(3)). 


Detention Authorised by a Magistrates’ Court 


Once the 36-hour-limit has been reached, a person’s detention can only continue with 
the authority of the courts through the issuing of a warrant of further detention. If a 
person’s continued detention is not authorised beyond 36 hours by a court and the 
person is not charged with an offence, he/she must be released with or without bail and 
cannot be re-arrested for the offence unless new evidence comes to light. 


Warrants of Further Detention 


Applications for warrants of further detention are made at the magistrates’ court. 
Initially, the magistrates can issue a warrant for further detention for a period of up to 
36 hours. This can be extended by the courts on further applications by police up to a 
maximum total period of detention of 96 hours. The warrant will specify what period 
of further detention the court has authorised. If detention of the person 1s required for 
any longer period, further applications can be made to the court up to a maximum of 
96 hours’ detention. The grounds on which the court must decide whether to grant a 
warrant authorising further detention are the same as those that must be comsidered by 
a ‘superintendent’s review’ (see para. 15.5.4). 


229 


CUSTODY OFFICER'S DUTIES 


Showhd it be necessary to apply for a warrant w ts important that the mme restraints are 
kept in mind at all nimes and the apphcation procedure followed closely. 


Procedure 

The applicanon ts made in the magistrates’ court and bath the detuned person and the 
police must be in attendance (s$. 43(1) and (2) ef the Police and Criminal Evidence Act 
1984). The appheamen is made by laying an infermation before dre court. The officer 
taking the appheaton dees so on vath and ts subject to cross-examunation (see 
chapter 6). Under s. 43(14) the information must set out: 


the nature of the offence; 

the general evidence on which the person was arrested; 

what inquiries have been made; 

what further inquiries are proposed; and 

why it is believed that continuing detention as necessary for the proposed mquiries. 


It will be important te be able co demonstrate why the person needs to remain in 
detention while additonal inquiries are made, for instance, that further facts need to be 
verified before further questioning ef the suspect can continue and thar this cannot be 
done effectively if the person is released. The detained person must be provided with a 
copy of the information before the marter can be heard (s. 43(2)). He she is also enntled 
to be legally represented. If the person is nòt legally represented but then requests legal 
representation at court, the case most be adjourned to allow representation (s. 4343)). 
In cases where the person is not represented it may be prudent to remind the person of 
his her right to legal representation prior co the court hearing and to make a record of 
this in the custody record. Should the detained person choose to be legally represented 
at court, and thereby try and delay the police invesugation, s. 43(3)(b) allows the person 
to be taken back into police detention during the adjournment. 


Timing of the application 

If it appears likely that the investigation of the serious arrestable offence requires the 
person's detention to go beyond 30 hours. then thought must be given as to when to 
make the application to the magistrates’ court. Section 43(5) allows the application to 
be made before the expiry of the 36-hour period (calculated from the relevant time) or, 
where it has mot been practicable for the court te sit within the 30-hour perted, the 
application can be made within the next six hours. There are dangers in applying outside 
the 36-hour period in that if the court feels that it would have been reasonable to make 
the application within the 3¢-hour period then it must refuse the apphcatien for the 
warrant regardless of the merits of the case (s. 43(7)). 


The court may either refuse the applicanon or adjourn the hearing until swch time as it 
specifies up to the end of the 30-hour pened of detention (s. 435(8)). If the application 
is refused, the person must be charged or released with or without bail at the expiry ef 
the current permissible period of detention (s. 43(15)). 


The application for the warrant can be made at any time. even giere a superintendent's 
ronie ias been corned ows. If the application is made within the 36-hour period and it is 
refused. it does mot mean the person must be released straight away. Seetion 43(16) 
allows the person to be detained until the end of the current detention period (24 hours 
or 3) hours). The benefit of an early application has to be set against the rsk that, ence 
the court has refused an application. it is not allowed to hear any further applicauons 
for a warrant of further detention unless mew evidence has come to light since the 
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application was refused (s. 43(17)). Code C, Nore 15B gives guidance om wher an 
application should be made to the court. Note 15B provides that: 


An application for a warrant of further detention or its extenston should be made between 10 am and 
9 pm, and if possible during normal court hours. It will not be practicable to arrange for a court to sit 
Speetally outside the hours of 10 am to 9 pm. If i appears posible that a spectral nmng mat be neesii 
(either at a weekend, Bank/Public Holiday or on a weekday outside normal court hours bur berween 
10 am and 9 pm) then the clerk to the justices should be geven note and informed of thii possetmlers . 
while the court is sitting if possible. 


In R v Slough Justices, ex parte Stirling [1987] Crim LR 576 the 36-hour period expired 
at 12.53 pm. The case was not heard by the justices until 2.45 pm. The Divisianal 
Court held that the police should have made their application between 10.30 am and 
11.30 am, even though this was before the 36-hour time limit had been reached. 


In monitoring a person’s detention, officers should be mindful of whether a warrant for 
further detention may be required and, if it is, consider whether a court will be available 
to hear the application. If a court will not be available then consideration should be 
given to making an earlier application. The process the magistrates go through in 
deciding the merits of the application also provides some safeguards in that the person’s 
continued detention has been considered by the courts and therefore may reduce the 
likelihood of the defence suggesting that detention was not justified. 


Further Warrants of Detention 


Under s. 44 of the 1984 Act, the process for further warrants follows the same 
procedure as for the initial warrant, with the exception that the application must be made 
before the expiry of the extension given in the previous warrant. 


Once the period of detention that has been authorised under the warrant has expired, 
and no other applications have been made, the detained person must be charged or 
released with or without bail. 


Charging 


A custody officer must decide whether there is sufficient evidence to charge a person 
when he/she is first brought to the police station (s. 37(1) of the 1984 Act) and when 
an officer informs them that he/she considers there is sufficient evidence to prosecute 
the detained person successfully (Code C, para. 16.1). If the custody officer decides that 
there is sufficient evidence to charge, then he/she must charge that person or release 
him/her without charge. (Similarly, if the custody officer considers that detention is not 
required, or is no longer required in order to obtain or secure evidence, the person 
should be released with or without bail attached to the release (s. 37(2)).) 


Where a detained person is not in a fit state to be charged or released in accordance 
with s. 34(7) (for instance because he/she is drunk), he she may be kept in custody until 
fit (but medical care may have to be considered). 


(See also the provisions relating to drunk drivers in Road Traffic, chapter 5.) 


Even where there is sufficient evidence to prosecute successfully, the detained person 
may be released without charge because it is felt that a charge is notin the public mterest 
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or the person has been cautioned or a decision has not yet been made about prosecuting 
the person. In this case, the person must be informed when heshe is released that the 
decision to prosecute has not yet been made (s. 37(8)). 


In cases where a person is bailed without being charged, the custody officer cannot 
impose conditions on that bail (s. 47(1A)). 


If a decision is taken to charge the detained person, Code C, para. 16 sets out the 
procedures to be followed by the custody officer. When a detained person is charged 
with, or informed that he’she may be prosecuted for an offence, para. 16.2 requires 
him/her to be cautioned. The caution varies slightly from that when arrested or 
interviewed (see General Police Duties, chapter 2) and is as follows: 


You do nor have to say anything. But it may harm vour defence if vou do net mention note something 
which vou later rely on in court. Anything you do say may be given in evidence. 


At the time a person is Charged, he she shall be given a written notice as set out in Code 
C, para. 16 and a record shall be made of anything the person says when charged (para. 
16.7). Where the person being charged is a juvenile or is mentally disordered or 
mentally impaired, the appropriate adult should be present and the notice given to 
him/her. 


Once the person has been charged with or informed that he’she may be prosecuted for 
an offence, fingerprints can be taken if it is a recordable offence and he/she has not had 
his‘her fingerprints taken during the course of the investigation (s. 61(3)(b)) (see 
chapter 16). Photographs may also be taken. However, unlike the power to take 
fingerprints which can be taken by force (s. 117), there is no power to force the person 
to have his/her photograph taken (Code D, para. 4.3). 


If fingerprints are taken, the person must be informed of the reason why and that those 
prints may be used for a speculative search concerning other crimes (see para. 16.5). 
The reasons should also be recorded in the custedy record, along with confirmation that 
the detained person has been given the required information. If the person’s photograph 
is taken, this should also be recorded in the custody record. If a person is cleared of the 
charge, the fingerprints are destroyed (see para. 16.5); the person must be informed of 
this fact and that he she can request to be present when they are destroyed (s. 63A). 


Once a person has been charged or informed that he/she may be prosecuted for an 
offence (which does not include the service of the Notice of Intended Prosecution under 
ss. 1 and 2 of the Road Traffic Offenders Act 1988; see Road Traffic, chapter 3), 
generally the person cannot be questioned or spoken to about the matter. Code C, paras 
16.4 and 16.5 set out occasions where further investigation involving the person may be 
allowed and para. 16.8 sets out the procedure to be adopted. It should only be in these 
circumstances that the custody officer allows any further inquiries involving the detained 
person to be made. Paragraphs 16.4 and 16.5 deal with: 


e written statements made by other people which the investigating officers may wish 
to show to another person charged; 


e questions necessary for the purpose of preventing or minimising harm or loss to some 
other person or to the public or for clearing up an ambiguity in a previous answer 
or statement; 
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© where it is in the interests of justice trar the person should brave pat to harm her 
and have an Opportunity to comment on information concerning the olence 
which has come to light since heshe was charged or informed that heshe might be 
prosecuted. 

Cautioning 


There are occasions where a person for whom there is sufficient evidence to charge may 
be cautioned as an alternative method of disposing with the case. R v Chief Constable of 
the Lancashire Constabulary, ex parte Atkinson (1998) 162 JP 275 is a case which 
considered the level of evidence required before a caution can be considered. There the 
court said that, provided it was clear that there had been an admission of guilt, it was 
not necessary, for the purposes of administering a caution, to show that the admission 
had been obtained in circumstances which satisfied the Codes of Practice. That was not 
to say that police authorities would not be well advised to take precautions which would 
satisfy the Code, but it did not follow that in every case there had to be a formal 
interview. However, police officers would be well advised to take precautions that would 
satisfy Code C. It would be both fairer and more reliable for a formal interview to take 


place. 


Guidance as to the use of cautioning is provided by Home Office Circular 18°94 
and the relevant sections are reproduced in appendix 4. 


The guidelines should be considered carefully in all cases as any decision can be 
challenged by judicial review (see para. 2.6.4). 


Sections 65 and 66 of the Crime and Disorder Act 1998 have made new provisions for 
reprimands and warnings for children and young persons which are currently being 
piloted and are due to be brought fully into force in April 2000 (see chapter 7). 


Bail 


If the person is charged then the custody officer has to decide whether the person is 
going to be bailed to appear at court or whether bail will be refused and the person kept 
in custody until the next available court. This is a review of the person’s detention and 
therefore the person or his/her solicitor should be given an opportunity to make 
representations to the custody officer. The review should be conducted with regard to 
Code C, paras 15.1 to 15.6. 


For a full discussion of bail, see chapter 5. 


Custody Officer’s Checklist 


The following provides a guide to be followed when a person is brought to the pehee 
station. The PACE Code of Practice C applies throughout and custody officers should 
be conversant with its contents. 


Throughout the period of detention of a person there are occasions where informatien 
must be given to that person. The Codes do allow these requirements to be delayed im 
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certain circumstances, i.e. the detained person is violent or likely to become violent, or 
is incapable of understanding what is being said or is in need of urgent medical 
treatment (Code C para. 1.8). If the detained person is not informed at the time, he/she 
must be informed as soon as practicable. Where the person is incapable of understand- 
ing what is being said because of a language or hearing barrier, action must be taken to 
obtain an interpreter so that the information can be relayed to the detained person 
(Code C para. 3.6). 


Initial Action when Commencing Custody Officer’s Duties 


e Ensure a poster as set out in Code C, para. 6.3 and Note 6H is displayed in the 
charge room and copies of the Codes of Practice are readily available (para. 1.2). 


e Ensure cells that might be used comply with paras 8.2 and 8.4. 

e Ensure that suitable blankets etc. will be available (para. 8.3). 

e If video cameras are installed in the custody areas, notices of such cameras must be 
prominently displayed (para. 3.5A). (Any request to turn the cameras off shall be 
refused.) Any audio or video recording made in the custody area does not form part 


of the custody record (para. 2.1). 


On Arrival of the Arrested Person (including people transferred from other police 
stations) 


e Begin custody record (para. 2.1). 
e Inform the arrested person of his/her rights (para. 3.1). 
e If an appropriate adult is present or required, follow the guidance in para. 3.11. 


e Provide the detained person with a written notice setting out his/her rights (para. 3.2 
and Note 3B). i 


e Ask the person to sign the custody record to acknowledge receipt of the notice or 
note refusal to sign in the custody record (para. 3.2). 


When making records concerning a detained person, all entries must be made in the 
custody record unless otherwise specified (para. 2.1). Action taken by a person must be 
noted in the custody record with the person’s name and rank, except for officers dealing 
with persons detained under the Prevention of Terrorism (Temporary Provisions) Act 
1989 (para. 2.2). 


Special Groups 


e If the person is deaf or there is doubt over his/her hearing or understanding of 
English refer to para. 3.6 and paras 13.1 to 13.11 of Code C (use of interpreters). 


e If the person is blind or seriously visually impaired or is unable to read, refer to 
para. 3.14 and Note 3F 


e If the detained person could be a juvenile (para. 1.5), obtain the services of an 
appropriate adult. 
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© Ifthe person is mentally impaired (tor pewple that fall im to this group. see Note 1G), 
obtain the services of an appropriate adult. 


Decision to Authorise Detention? (see para. 15.4.7) 


e Arresting officer to give the reasons of arrest (in the presence of the arrested person 


(para, 3.4). 


e Record any comment made by that person in response to the arresting officer's 
account (para. 3.4). 


e Make a decision whether to authorise detention or release with or without bail 
(para. 3.4). 


e Note any comment made by the detained person (para. 3.4). 


If detention is authorised, record the reasons in the custody record and inform the 
detained person of the decision (para. 3.4). (If the detained person is violent, likely to 
become violent or incapable of understanding what is being said (but if due to 
hearing/language barriers consider para. 3.6), or is in need of urgent medical treatment 
he/she must be informed as soon as practicable (para. 1.8 and s. 37(6) of the 1984 Act). 


If the person has already been in custody for the offence for which he/she has been 
arrested, it will be necessary to confirm that the person still has time left within his her 
‘detention period’. The review clock is also relevant in terms of when the next review is 
due. (If the person has been arrested for an offence for which he/she has been bailed 
and there is ‘new evidence’, the detention clock starts again (s. 41(9)).) 


New evidence can be described as evidence that was not in existence at the time of arrest 
or when the detained person was granted bail (e.g. the results of fingerprint analysis sent 
off for comparison). 


Ascertain whether Detained Person requires Legal Advice 


e Ask the detained person if he/she wants legal advice (para. 3.5) and point out that 
legal advice is free (para. 6.1). 


e Ask the detained person to sign the custody record to indicate whether he she 
requires legal advice and ensure he/she signs it in the right place (para. 3.5). 


e If legal advice is requested it must be given unless Annex B to Code C applies or 
delay would hinder the investigation (para. 6.6). If any delay occurs, record the 
reason (para. 1.1A). 


e If delay is not authorised, the custody officer must act without delay to secure the 
provision of legal advice (para. 6.5). 


e If the offer of legal advice is declined, point out the right to speak to a soheitor on 
the phone (para. 6.5). 


e If legal advice is still declined, ask the detained person for reasons why and record 
any reasons given in the custody record (if during interview this can be recorded m 
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the interview record) (para. 6.5). Onee it is clear that the detained person does not 
wish to have any contact with a legal adviser, the custody officer should cease to ask 
why (para. 6.5). 


When complying with the need to provide legal advice the following should be 
considered: 


e For the treatment of the detained person once he she has requested legal advice, see 
para. 6.6. 


e Remember that this is a continuing right that can be exercised at any time during 
police detention (para. 6.1). 


e Note 6B provides guidance on how much choice the detained person has in choosing 
a solicitor. 


e For those persons who can provide legal advice under the Codes of Practice, see 
para. 6.12. Refer to paras 6.13 and 6.14 if refusing an adviser access. 


e Ifa solicitor arrives to provide legal advice, inform the detained person unless Annex 
B applies (para. 6.15). 


e Ifthe detained person cannot understand the solicitor because of a language barrier 
refer to para. 13.9 (people who can act as interpreters). 


e Consultation with a solicitor must be in private (para. 6.1) with the exception of 
those detained on terrorism charges. 


Right to Inform Third Party 
e Contact must be made with a juvenile’s appropriate adult (para. 3.7). 


e For detained persons who are citizens of independent commonwealth countries or 
foreign nationals, see paras 7.1 to 7.5. 


Ascertain whether the detained person wants a third party informed of his/her detention. 
Should the detained person at any stage request that a person be informed of his'her 
arrest, consider whether this right should be delayed. This right can only be delayed in 
circumstances outlined in Annex B to Code C, otherwise paras 5.1 to 5.3 and 5.8 must 
be followed. If the detained person has no one to contact, see Note 5C for guidance. 


The detained person has the right to send letters and make phone calls (paras 5.6 to 
5.8) but this can be delaved (para. 5.6). 


If a person inquires about a detained person, refer to para. 5.5 and Note 5D. 
Visits are covered by para. 5.4 and Note 5B. 
Searching 


The searching of a detained person is very important. It may lead to the discovery of 
new evidence, it may also avoid people being injured or even escaping from police 
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detention. The law governing the searching of people on arrest and searches ander 
warrant is discussed elsewhere (see General Police Duties, chapter 2 


Section 54 of the Police and Criminal Evidence Act 1984 details the dunes and powers 
relating to the searching of detained persons. 


(D The custody officer at a police station shall ascertain and record or cause to be recorded 
everything which a person has with him when he is— 

(a) brought to the station after being arrested elsewhere or after being committed to custody by 
an order or sentence of a court; or 

(6) arrested at the station or detained there, as a person falling within section 34(7), under 
section 37 above. 

(2) In the case of an arrested person the record shail be made as part of his custody record. 

= Subject to subsection (4) below, a custody officer may seize and retain any such thing or cause 
any such thing to be seized and retained. 

(4) Clothes and personal effects may only be seized if the custody officer— 

(a) believes that the person from whom they are seized may use them— 
@ to cause physical injury to himself or any other person; 
(€i) to damage property; 
(iii) to interfere with evidence; or 
(iv) to assist him to escape; or 
(©) has reasonable grounds for believing that they may be evidence relating to an offence. 

C) Where anything is seized, the person from whom it is seized shall be told the reason for the 

seizure unless he 1s— 
(a) violent or likely to become violent; or 
(®) incapable of understanding what is said to him. 

(6) Subject to subsection (7) below, a person maybe searched if the custody officer considers it 
necessary to enable him to carry out his duty under subsection (1) above and to the extent that the 
custody officer considers necessary for that purpose. 

(7) An intimate search may not be conducted under this section. 

(8) A search under this section shall be carried out by a constable. 

(9) The constable carrying out a search shall be of the same sex as the person searched. 


Keynote 


Section 54 places a duty on a custody officer to ascertain and make a record of what 
property a person has with him/her when: 


e arrested and brought to the station; 

e committed to police custody by order of the court; 

e arrested at the station; 

e detained after surrendering to bail; 

e arrested after failing to surrender to bail. 

The custody officer must also consider what property the detained person might have 
in his/her possession for an unlawful or harmful purpose while in custody. The 
safekeeping of any property taken from the detained person and kept at the police 
station, is the responsibility of the custody officer. 

The custody officer must record in the custody record, all property brought to the police 
station or which was taken from the detained person at the ume of arrest (Code C, para. 
4.4). The only exceptions to this requirement are items which, by virtue of theat namure, 
quantity or size, it was not practicable to bring to the police station (Code C. Nore AB 
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The Search 


While the custody officer has a duty to ascertain what property a person has with them 
(often by means of searching the person), there is also a need to consider the rights of 
that detained person. The custody officer may authorise a constable to search a detained 
person, or may search the detained person themselves in order to ascertain what 
property the detained person has with them (s. 54(6)). Therefore the custody officer 
may only authorise a search to the extent that he/she considers necessary to comply with 
this duty. In order to safeguard the rights of the detained person there are three levels 
to which searches can be conducted: 


e searches that do not involve the removal of more than the detained person’s outer 
clothing; 
strip searches; 
intimate searches. 


Each of these is examined below. 


If the detained person is not going to be placed in a cell and is only going to be kept in 
detention for a short period, the custody officer has the option not to search (Code C, 
Note 4A). If no search is conducted the custody record should be endorsed ‘not 
searched’. The duty to ascertain what property a person has with them is a continuing 
duty and therefore the custody officer can have the person searched at a later time if 
he/she feels it is necessary to comply with his/her responsibility under the 1984 Act or 
the Codes. 


The extent of the search is determined by the custody officer on the basis of what he/she 
honestly believes is necessary in order to comply with the above duties. Both the 
decision to search the detained person and the extent of the search must be decided on 
the facts of the case in question. Force standing orders are not an automatic right to 
search all detained persons (Brazil v Chief Constable of Surrey [1983] Crim LR 483). A 
custody officer can authorise a strip search but an intimate search can only be authorised 
by an officer of the rank of superintendent or above (see below). 


Searches that do not involve the removal of more than the detained person’s outer clothing 

In effect this is any search that does not become a strip search or an intimate search. 
This type of search applies to almost every person coming before the custody officer 
unless Code C, Note 4A applies. Typically this will involve emptying out all items that 
are in the person’s pockets, removing jewellery and the searching of other areas that can 
be conducted without the need to remove more than outer garments such as coats and 
possibly items such as jumpers. This type of authorisation would also lend itself to a 
‘pat down’ of the detained person. If there is any doubt as to whether the search goes 
beyond one that falls into this category, it is suggested that it should be treated as a strip 
search. 


Strip searches 

Strip searches are dealt with in Code C, Annex A. A strip search is a search involving 
the removal of more than outer clothing. Although a person’s mouth may be examined 
during a strip search, the examination of any other body orifice would amount to an 
intimate search. 


A strip search may take place only if the custody officer reasonably considers that the 
detained person might have concealed an article which he/she would not be allowed to 
keep, such as those items which the detained person may use to: 
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èe cause harm to himself/herself or others; 

« damage property; 

è effect an escape; or 

e which might be evidence of an offence; and 


that if such an item were found it would be necessary to remove it. 


Reasons for the search, the extent of the search, details of the people present and the 
results of the search must be recorded in the custody record (Annex A, para. 12). The 
search must be conducted in accordance with Annex A, para. 11. 


Intimate searches 

Intimate searches are dealt with in Code C, Annex A. An intimate search is a search 
which consists of the physical examination of a person’s body orifices other than the 
mouth. Such searches can only be carried out in two circumstances and then only if 
they are authorised by an officer of the rank of superintendent or above. 


The circumstances mentioned above are that the authorising officer has reasonable 
grounds for believing: 


e that an article which could cause physical injury to the detained person or others at 
the police station has been concealed; or 

e that the detained person has concealed a Class A drug which he/she intended to 
supply to another or to export. + 


Not only must the authorising officer have reasonable grounds for believing that one or 
both of the above grounds are satisfied but he/she must also believe that an intimate 
search is the only practicable means of removing an item. 


The custody officer must record which parts of the person’s body were searched, who 
carried out the search, who was present, the reasons for the search and its result. 


Conduct of a search 
The manner in which a search must be conducted is set out in Code C, paras 4.1 to 
4.4. Some relevant practical matters are set out below: 


e Before the search begins the detained person should be informed of the reasons for 
the search, unless it is impracticable to do so (Brazil v Chief Constable of Surrey 
[1983] Crim LR 483). 


e The search must be conducted by an officer (s. 54(8) of the 1984 Act) of the same 
sex (s. 54(9)) and Code C, para. 4.1. 


e Reasonable force may be used (s. 117 of the 1984 Act and Code G, para. 8.9). 
e The custody officer should specify the level of the search to be conducted. 
e Reference to Code A, para. 3.1 may be useful when considering how to conduct the 


search: “Every reasonable effort must be made to reduce to the mininvam the 
embarrassment that a person being searched may experience.’ 
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e For cases where the intimate search has been authorised to search for a concealed 
Class A drug which the detained person intended to supply to another or to export: 


e The search may only be carried out by a registered medical practitioner or 
registered nurse. 


e The search must take place at a hospital, surgery or other medical premises. 


e No person of the opposite sex who is not a medical practitioner or nurse should 
be present. 


e A minimum of two people, other than the person searched, must be present 
during the search. 


What property can be retained? 

Once a person has been searched and the custody officer has ascertained what property 
the detained person has with him/her, a decision must be made as to what property will 
be returned to the detained person and what property will be retained by the police. 


The basic position is that, with the exception of articles subject to legal privilege (see 
chapter 10), all property in the possession of a detained person may be retained by the 
police. However, in the case of clothing and personal items (as defined by Code C, para. 
4.3), these may only be retained if the custody officer believes that the item(s) may be 
used by the detained person to: 


cause harm to himself/herself or others; 
damage to property; 

effect an escape; or 

that they might be evidence of an offence. 


Where personal items are retained by the custody officer, he/she must inform the person 
of the reasons why they have been retained. 


It is suggested that the custody officer may authorise the seizure of an article of clothing 
under s. 54(4)(b) of the 1984 Act, where heshe has reasonable grounds for believing 
that such clothing may be evidence relating to an offence. For instance, if the detained 
person is wearing a pair of trainers of the same type as those which are reasonably 
believed to have made impressions at the scene of a recent burglary and the detained 
person has a burglary record then, unless the custody officer knows of other facts clearly 
putting the suspect at some other place at the time of the offence, he/she is plainly 
justified in having those shoes forensically examined. However, it is submitted that this 
does not authorise the custody officer to seize footwear on the off-chance that some 
officer or some other police force may have obtained impressions at a burglary site which 
might match the trainers of the detained person. 


Where it is necessary to retain items of clothing that the detained person is wearing 
replacement clothing of a reasonable standard of comfort and cleanliness must be 
provided (Code C, para. 8.5). What is ‘reasonable’ clothing will be a question of fact. 
At the time of writing there is no available case law on this point. It is also important 
to make a record of any offer of replacement clothing (Code C, para. 8.11). 


Where the person is searched and a record of his/her property is made, the detained 
person should be allowed to check the property list and be invited to sign the list as 
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correct. If heshe declines, this should be recorded in the custody reeurd (Cinty C 


para. 4.4). 


Unless the property has been seized and retained ws evidence under s. 22 of the 1484 
Act, it must be returned to the detained person on his/her release. 


Fuveniles 

Juveniles are provided with the additional safeguard of an appropriate adult to look owt 
for their interests while in police detention. The Codes of Practice state that where a 
juvenile or a mentally disordered/mentally handicapped person is the subject of a strip 
search or an intimate search, in most cases, an appropriate adult must be present. The 
Codes do not make any mention of this requirement for an ordinary search and 
therefore searches other than strip and intimate searches may be conducted without an 
appropriate adult being present. Where an appropriate adult is required: 


e the appropriate adult may be of the opposite sex; 


e where there is a risk of serious harm to the detained person or to others the search 
may be conducted without the appropriate adult being present; 


e a search of a juvenile may take place in the absence of the appropriate adult only if 
the juvenile signifies in the presence of the appropriate adult that he/she prefers the 
search to be done in his/her absence and the appropriate adult agrees. In such cases 
a record shall be made of the juvenile’s decision and signed by the appropriate adult. 


Well-being of Detained Person 


The custody officer should be mindful at all times for the well-being of the detained 
person. 


Code C, para. 12.2 provides a requirement for a detained person to have a rest period: 


In any period of 24 hours a detained person must be allowed a continuous period of at least 8 hours 
for rest, free from questioning, travel or any interruption by police officers in connection with the 
investigation concerned. This period should normally be at night. The period of rest may not be 
interrupted or delayed, except at the request of the person, his appropriate adult or his legal 
representative, unless there are reasonable grounds for believing that it would: 

@ involve a risk of harm to persons or serious loss of, or damage to, property; or 

(ii) delay unnecessarily the person’s release from custody; or 

(iti) otherwise prejudice the outcome of the investigation. 


Keynote 


The period of 24 hours runs from the time the person is arrested and net the ume of 
his/her arrival at the police station (para. 12.2). 


If a complaint is made by or on behalf of the detained person, or the person is treated 
improperly, follow Code C, para. 9.1. 


If the detained person: 


e appears to be suffering from a physical illness or mental disorder; 
e is injured; 
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ə fails to respond normally to questions or conversation; 
e otherwise appears to be in need of medical attention; 
e requests a medical examination; 


follow Code C, paras 9.1 to 9.9. 


If the detained person is suffering from an infectious disease, see Code C, para. 9.3. 


At least two light meals and one main meal shall be offered in any period of 24 hours. 
Drinks should be provided at meal times and upon reasonable request between meal 
times (Code C, para. 8.6). Meals should so far as practicable be offered at recognised 
meal times (Code C, Note 8C). 


Brief outdoor exercise must be given if practicable (Code C, para. 8.7). 
Other Events involving the Detained Person 


e Where the detained person is delivered to the custody of another officer, the fact 
must be recorded (Code C, para. 12.9). Any refusal to hand over the detained 
person must also be recorded with the reasons why (para. 12.9). 


e When handing over the custody of a detained person to another police officer, the 
custody officer ceases to have responsibility for ensuring that the detained person is 
treated in accordance with the Codes of Practice and the responsibility passes to the 
person to whom the detained person is handed (s. 39(2)). 


e When the detained person is returned to the care of the custody officer, the person 
returning the detained person must report to the custody officer as to the manner in 
which the Codes of Practice have been complied with (s. 39(3)). This information 
must be recorded in the custody record along with any reported breaches of the Codes. 

If a police officer wishes to interview, or conduct enquiries which require the presence 

of a detained person, the custody officer is responsible for deciding whether to deliver 

him/her into his/her custody (Code C, para. 12.1). In considering this decision, the 
custody officer should bear in mind the following factors: 

e Whether the person is in need of a rest period (Code C, para. 12.2). 


e Whether the detained person is unfit through drink or drugs (Code C, para. 12.3 
and Note 12B). 


e Whether the right of access to legal advice is being complied with as required by 
Code C, paras 6.1 to 6.17). 


If the detained person is to be interviewed, the custody officer should consider the 
following questions under Code C: 


e Will the interview room be adequately heated, lit and ventilated? (para. 12.4) 
ə» Is seating available in the interview room? (para. 12.5) 


e Ifan interpreter is required, will he/she be available for the interview? (paras 13.2 
and 13.5) 
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¢ Where the detained person is a juvenile or a person who is mentally disendered ot 
impaired, whether suspected or not, do not hand ower rhe detmned persoan to thie 
interviewing officer without an appropriate adult being present unless para. }1.1 or 


Annex C applies (para. 11.14). 
èe Allow private consultation with a legal adviser (para. 6.1). 
e Allow visits (para. 5.4). 
e Transfer to another station or court (para. 2.3). 
èe Release either with or without bail. 


(Paragraph 2.3 requires the time of release to be recorded. This is relevant in calculating 
any period of detention which may still be remaining if the person has been bailed and 
periods in police detention also count towards the period a person serves in custody.) 


Code C, para. 8.9 reiterates s. 117 of the 1984 Act concerning the use of force that can 
be used on a detained person. ‘Reasonable force’ may be used if necessary for the 
following purposes: 


e to secure compliance with reasonable instructions, including instructions given in 
pursuance of the provisions of a Code of Practice; or 


e to prevent escape, injury, damage to property or the destruction of evidence. 


A further important duty is placed upon a custody officer where a person is to be handed 
over to prison custody. The custody officer must complete a form in respect of every 
prisoner handed over for prison custody who is reasonably suspected of: 


being likely to try to escape; 

being associated with a dangerous gang who may attempt rescue; 

against whom other serious charges may be brought; 

being of a violent nature; 

any other reason which may help the governor in deciding whether this prisoner 
represents a special security risk, e.g. having suicidal tendencies, being ill, being 
liable to take drugs into prison etc. 


Special Groups and Appropriate Adults 


In cases where the detained person is a juvenile or a person who is mentally handicapped 
or appears to be suffering from mental disorder, the custody officer must inform an 
appropriate adult as soon as possible (this must be done in the case of a juvenile 
regardless of whether he/she is held incommunicado (Code C, para. 3.7). In the case of 
a juvenile who is the subject of a supervision order, the person supervising the juvenile 
should also be informed. If the custody officer has any doubt as to the mental state or 
capacity of a person detained, an appropriate adult should be called (Cade C, Note 1G) 


A juvenile is any person who is under the age of 17 or who appears to be under the age 
of 17 until it is established that he/she is 17 or over (Code C, para. 1.5) 
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Note 1G defines ‘mental disorder’ as having the same meaning as in s. 1(2) of the 
Mental Health Act 1983, as ‘mental illness, arrested or incomplete development of 
mind, psychopathic disorder and any other disorder or disability of mind’. For the 
purposes of the Codes ‘mental disorder’ and ‘mental handicap’ are dealt with similarly 
throughout. Paragraph 1.4 also provides that: 


If an officer has any suspicion, or is told in good faith, that a person of any age may be mentally 
disordered or mentally handicapped, or mentally incapable of understanding the significance of 
questions put to him or his replies, then that person shall be treated as a mentally disordered or mentally 


handicapped person for the purposes of this code. 
An appropriate adult is defined by para. 1.7 as: 


(a) in the case of a juvenile: ae 
i) his parent or guardian (or, if he is in care, the care authority or voluntary organisation 


5 

(ii) a social worker; or 

(iü) failing either of the above, another responsible adult aged 18 or over who is not a police 
officer or employed by the police. 

(b) inthe case of a person who is mentally disordered or mentally handicapped: 

@ a relative, guardian or other person responsible for his care or custody; 

(11) someone who has experience of dealing with mentally disordered or mentally impaired 
persons but who is not a police officer or employed by the police (such as an approved social worker 
as defined by the Mental Health Act 1983 or a specialist social worker); or 

(iui) failing either of the above, some other responsible adult aged 18 or over who is not a police 
officer or employed by the police. 


Keynote 


The role of the appropriate adult is to assist and advise the detained person. Care 
should be taken when considering the suitability of an appropriate adult. Code C, Note 
1E gives guidance for choosing the appropriate adult. Evidence obtained whilst a person 
is in custody where the person called as an appropriate adult does not have that person’s 
best interests in mind or is not capable of assisting them could be excluded. 


In R v Aspinall, The Times, 4 February 1999, the Court of Appeal emphasised the 
importance of appropriate adults. There it was held that an appropriate adult played a 
significant role in respect of a vulnerable person whose condition rendered him/her 
liable to provide information which was unreliable, misleading or self-incriminating. 


It is also important to consider the welfare of the appropriate adult. This is demon- 
strated by the case of Leach v Chief Constable of Gloucestershire Constabulary [1999] 1 All 
ER 215. Here L was asked by a police officer to attend police interviews of a murder 
suspect who was also thought to be mentally disordered, as an ‘appropriate adult’ per 
the requirement of the PACE Codes. She was told only that the suspect was a 
52-year-old male, and was not informed of the nature of the case. The suspect was in 
fact Frederick West, who was being questioned in connection with murders committed 
in particularly harrowing and traumatic circumstances. For many weeks L acted as an 
appropriate adult, accompanying the officer and suspect to murder scenes and on many 
occasions being left alone in a locked cell with the suspect. She claimed to be suffering 
from post-traumatic distress and psychological injury as well as a stroke as a result of 
her experiences. The Court of Appeal said that the Fred West case was notorious 
amongst modern crimes and it was forseeable that psychiatric harm might arise. Whilst 
there was no requirement to pre-select or warn appropriate adults as to the nature of 
the case, however in some cases, counselling or trained help should be offered. 
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16.1 


16.2 


16.3 


IDENTIFICATION 


Introduction 


A critical issue in the investigation and prosecution of offences is the identification of 
the offender and this, like all other facts in issue, must be proved beyond a reasonable 
doubt. Many different methods of identification exist but the main feature which must 
be considered in relation to each is its reliability. 


Code D 


Identification evidence is governed by Code D of the PACE Codes of Practice (see 
appendix 6). 


Generally, the methods of identification covered by Code D can be divided into two: 


e occasions where the identity of the suspect is known; and 
e occasions where the identity of the suspect is not known. 


Although a breach of Code D (or any of the other Codes of Practice) will not 
automatically result in the evidence being excluded (R v Khan [1997] Crim LR 584), 
the judge or magistrate(s) will consider the effects of any breach on the fairness of any 
subsequent proceedings. The Codes are intended to provide protection to suspects and, 
if it is felt that the breach of Code D has resulted in unfairness or other prejudicial effect 
on the defendant, the court may exclude the related evidence under s. 78 of the Police 
and Criminal Evidence Act 1984 (see chapter 13). 


Check ‘This’ 


Conversely, even if Code D is followed, that is no guarantee that evidence obtained will 
be admissible. In each case the ultimate purpose of any identification procedure should 
be børne in mind and the ‘this’ list used elsewhere in the senes (see General Police 
Duties and Road Traffic) should be applied to any proposed procedure by asking 
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s : i ies 
How reliable is this piece of evidence in proving, or disproving, ts person's 
involvement in this offence? 


This approach should be adopted even if the provisions of Code D are followed. A good 
example of a situation where such an approach may have helped is R v Hickin [1996] 
Crim LR 584. This case was decided under the old Codes of Practice before it was 
necessary to obtain a first description from a witness. In the case, a group of some 14 
suspects were arrested following an attack on two men at night. Clearly it would have 
been impracticable to arrange identification parades or group identifications for each 
suspect at that time, thereby allowing for a direct confrontation (see para. 16.4.3). 
However, witnesses could have been asked to provide initial descriptions of suspects 
before being used in the confrontation. The witnesses’ comments at the time of the 
confrontation could also have been noted and some witnesses might have been asked to 
remain behind to take part in some later identification parades. As these things were not 
done, the Court of Appeal held that the identification evidence obtained by the 
confrontation procedure was unfairly prejudicial, even though the provisions of Code D had 
been followed. 


Methods of Identification 
Visual 


The visual identification of suspects by witnesses is one of the most common forms of 
identification; it is also one of the most unreliable. Even under research conditions, the 
recall of eye witnesses is inconsistent; where the witness sees or experiences the 
spontaneous commission of a crime, that reliability is reduced even further. 


It was for these reasons that the Turnbull guidelines (see chapter 11) were set out, 
together with the provisions of Code D (see appendix 6). 


Problems of reliability in identification can arise even where the person accused is 
known to the witness. (See, for example R v Conway (1990) 91 Cr App R 143 where 
the defendant was accused by two witnesses of a stabbing. Even though the witnesses 
knew the defendant, his request to appear on an identification parade (see para. 
16.4.3) should have been acceded to.) 


A lot will depend on the individual circumstances of each case but it is essential that 
these issues are covered in any interview or other evidence gathering process. 


‘Dock identifications’, where the witness’s first identification of the accused involves 
pointing out the person in the dock, are often dramatised by film makers but, in 
practice, are generally disallowed as being unreliable and unfair. 


First Description and Media Releases 


The rules for identification differ between cases where the suspect is known and those 
where suspect is not known, Code D, Note 2E defines the terms as: 


. a suspect being ‘known’ means there is sufficient information known to the police to justify the 
arrest of a particular person for suspected involvement in the offence. A suspect being ‘available’ means 
that he is immediately available to take part in the procedure or he will become available within a 
reasonably short time. 
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Code D requires that a first descripuon provided of a person suspected of a crime 
(regardless of the time it was given) must be recorded (para. 2.0). This mu also be 
disclosed to the defence in the pre-trial procedure in all cases and, in particular. before 
any identification procedures take place. The Code also makes provision for the 
disclosure of materials previously released to the media in relation to an enquiry and for 
witnesses to be asked if they have seen such material before the identification procedure. 


Identification where Suspect is Known 


Where the suspect is known there are four possible methods of identification provided 
for in Code D. These are: 


identification parades; 
group identification; 
video identification; and 
confrontation. 


This list follows the order in which each method should be considered. The first option 
should be a parade unless it would be unfair, impracticable or unsatisfactory for the 
reasons set out in Code D (paras 2.4, 2.7 and 2.10), or if the suspect refuses. 


Confrontation is the least acceptable form of identification from the list and cannot be 
used unless none of the others is practicable (see para. 2.13). 


When must an Identification Parade be Held? 


The Codes give guidance on when an identification parade must or may be held. 
Code D, para. 2.3 provides that: 


Whenever a suspect disputes an identification, an identification parade shall be held if the suspect 
consents unless . . . A parade may also be held if the officer in charge of the investigation considers 
that it would be useful, and the suspect consents. 


Keynote 
The exceptions to holding an identification parade under para. 2.3 are where: 


e The identification officer considers that, whether by reason of the unusual appear- 
ance of the suspect or for some other reason, it would not be practicable to assemble 
sufficient people who resembled him/her to make a parade fair. 


e A group identification takes place (para. 2.7). 
e A video film of a suspect is used (para. 2.10). 


Despite the wording of Code D, it has been held that a suspect's nght to haye an 
identification parade is not confined to cases where a dispute over identity has already 
arisen; that right also applies where such a dispute might reasonably be anticipated 
CR v Rutherford (1993) 98 Cr App R 191). Similarly, a suspect's failure to request an 
identification parade does not mean that the police may proceed without enc LR v 
Graham [1994] Crim LR 212). 
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Any decision to proceed without an identification parade must be capable of justifica- 
tion later to the relevant court. The courts have taken different approaches to 
justification based on practical difficulties. In an early case, the submissions of the 
identification officer that it was impracticable to find enough people who sufficiently 
resembled the defendant were treated fairly dismissively by the trial judge (R v Gaynor 
[1988] Crim LR 242). In later cases, however, the courts have been more lenient, 
accepting that the timescales involved in arranging identification parades may render 
them ‘impracticable’ (see R v Jamel [1993] Crim LR 52 where the court refused an 
objection by the defence to a group identification). A group identification was used in 
Jamel because a parade using mixed-race volunteers would have taken too long to 
arrange. All reasonable steps must be taken to investigate the possibility of one 
identification option before moving on to an alternative, and an offer from a suspect’s 
solicitor to find volunteers to stand on a parade is such a ‘reasonable’ step (R v Britton 


and Richards [1989] Crim LR 144). 


Code D, para. 2.3 would seem to make it quite clear when an identification parade is 
required. However, the Court of Appeal have considered a number of cases recently 
where identification parades were not held and have given further guidance. 


The effect of the Code and the case decisions is that, when a suspect becomes known 
and disputes his/her identification, the question must be asked whether the witness has 
provided an actual and complete identification. If the answer is yes then the mandatory 
requirement of the first sentence of para. 2.3 does not apply. If the answer is no 
para. 2.3 must be complied with. What is an actual and complete prior identification 
will depend upon the facts of each individual case. 


Other cases have supported this view. In R v Anastasiou [1998] Crim LR 67 police 
officers who witnessed an assault were involved in the suspect’s arrested. No identifica- 
tion parade was held and the court agreed that the identification of the suspect had 
occurred unavoidably when he was arrested. No more formal modes of identification 
were possible. An identification parade at a later date would have added nothing to the 
identification already made by the police. 


In D v DPP, The Times, 7 August 1998, a witness had observed two youths for a 
continuous period of five to six minutes and then informed the police of what he had 
seen, describing the age of the youths and the clothes that they were wearing. The court 
held that there had not been an identification within the terms of the Codes of Practice 
because the witness had at no stage identified the defendant or the co-accused. He had 
described only their clothing and their approximate ages and the police, acting on that 
information, had made the arrests. An identification parade could have served no useful 
purpose since the clothing would have been changed and those persons used for the 
parade would have been the same approximate age. 


Conduct of Identification Parades 


Identification evidence can be crucial to the success of a prosecution, particularly 
identification parades. There are clear guidelines that must be followed. Where such 


The conduct of identification parades was criticised in the Stephen Lawrence Inquiry. 
The McPherson report stated that: l 
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The identification parades were poorly planned. There were clear breaches of the Codes of 

= Pracuce gov erung idenuty parades. In parvcular witnesses were allbrwed to ba wether before 
parades took plave. Witnesses were not properly supervised. Succewstal ice 
well have been compromised by these breaches. 


saton tugi 


The report also went on to say that the timing of any identification parade dunng an 
investigation must also be considered carefully: 


where there are a number of suspects and witnesses and where identification evidence may be 
crucial this can only emphasise the extreme need for careful planning and foresight. . . . The 
ID parades were delayed until about the middle or end of May partly because of the delay in 
making the arrests of the suspects. If the arrests had been made earlier it can be said that there 
would have been more prospect of successful identification, since the passage of time 
inevitably blunts the memory of the features or look of somebody who has been seen 
committing a crime. 


Annex A to Code D sets out the procedure which must be followed in conducting 
identification parades. > 


Although the courts are aware of the many practical difficulties involved in organising 
and running parades (see e.g. R v Jamel above), any flaws in the procedure will be 
considered in the light of their potential impact on the defendant’s trial. Serious or 
deliberate breaches (such as the showing of photographs to witnesses before the parade 
contrary to para. 2.8), will invariably lead to any evidence so gained being excluded (R 
v Finley [1993] Crim LR 50). 


So too will breaches which appear to impact on the safeguards imposed by Annex A to 
separate the functions of investigation and identification (e.g. where the investigating 
officer becomes involved with the running of the parade in a way which allows him/her 
to talk to the witnesses (R v Gall (1989) 90 Cr App R 64). 


It is important to follow the guidance in the Codes regardless of what agreement is 
obtained from the suspect or his/her solicitor. In R v Hutton [1999] Crim LR 74 at the 
suggestion of the suspect’s solicitor, all the participants in the identification parade wore 
back to front baseball caps and had the lower part of their faces obscured by material. 
That identification was the only evidence against the defendant on that count. The court 
excluded the evidence and did not accept the fact that the decision had been agreed 
with the solicitor. The court said it was a mistake, whether it arose out of a request made 
by the defence solicitor or not, to have all participants on the parade masked. 


Details of what a witness does at an identification parade (e.g. points to a particular 
person) may be admissible. This is because the action is directly perceived by the person 
giving evidence, that is, the identification officer or a volunteer on the parade. Details 
of what a witness says at an identification parade may be admissible under the res gestae 
principle following the slightly generous decision of the Court of Appeal in R v .MeCav 
[1990] 1 WLR 645 (see chapter 11). 


Group Identification 


Group identifications, together with video identifications and confrontations, are often 
considered to be less valuable than identification parades fer the simple reason dwat. if 
a suspect has to pick out one person from several who Jook similar, that wal] he more 
credible than viewing the suspect among a heterogeneous group. 
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The procedure for group identification is governed by Annex E to Code D. Whereas an 
identification parade needs the consent and co-operation of the suspect, the procedure 
for group identification expressly caters for such methods to be used without the consent 
— or even the knowledge — of the suspect (see Annex E, para. 2). Covert identification 
cannot be employed, however, unless the suspect has already refused to co-operate or 
has failed to attend an identification parade or group identification (see Annex E, 
para. 33). 


Again, each case involving the decision to use a group identification will be assessed on 
its particular circumstances. A group identification may take place inside or outside; the 
decision is a matter for the identification officer. A group identification may take place 
inside a police station but only if this is necessary on grounds of safety, security or 
practicability (see Annex E, paras 3 and 36). 


Video Identification 


The procedure for video identification is set out in Annex B to Code D. The option to 
use a video identification is determined by the view of the investigating officer, as opposed 
to the identification officer. If the investigating officer considers that a video identifica- 
tion would, im the circumstances, be the most satisfactory course of action the identifica- 
tion officer may show a witness a video film of a suspect (see Code D, para. 2.10). 


In conducting the video identification the identification officer should ensure: 


e The film includes the suspect and at least eight other people. Only one suspect 
must be on the film unless there are two suspects of roughly the same appearance 
(Code D, Annex B, para. 3). 


e That the suspect’s representative has an opportunity to be present. In the absence 
of a representative the viewing itself shall be recorded on video (Annex B, para. 8). 


e Only one witness sees the film at a time and-he/she should be asked to refrain from 
making a positive identification or otherwise until the entire film has been seen at 
least twice. There is no limit on how many times the film may be viewed (Annex B, 
para. 10). 


Code D does not apply to films made by closed circuit television cameras or recordings 
made of a crime scene before any suspect has come to light (R v Jones (M.A.) (1995) 
159 JP 293). 


Confrontation 
The procedure for confrontation is set out in Annex C to Code D. 


This is probably the least persuasive method of identification but is at times the only 
viable option. Even where the correct procedure has been adhered to, the courts are 
wary of identification evidence obtained in this way. See, for example, R v Joseph [1994] 
Crim LR 48 where the defendant had demanded a confrontation and was subsequently 
identified by two witnesses. The Court of Appeal still ruled that, under the particular 
circumstances, the evidence was unreliable and ought to have been excluded at trial. 
The courts take an even dimmer view where the procedure is deliberately manipulated, 
for instance where a ‘chance’ confrontation is staged outside a police station so that the 
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witess bumps into the suspect as beshe is released (Rv Nayak [LY91] Crim LR 4%), 
or where an investigating officer arranges his‘her own ‘comfrantanen’ (sec Tewi y DPP 


[1992] RTR 270), 
Identification at the Scene 


There are occasions where the identification is made immediarely after the alleged 
offence. This usually happens when the witness is taken round a particular area to try 
and find the suspect (in which case Code D, paras 2.17 and 2.18 must be complied 
with). In such cases, where the meeting of the suspect and the witness takes place soon 
after the event, not all of Code D will apply (although it will still be important to obrain 
a description of the suspect from the witness prior to any form of identification if this 
is practicable). These exceptional circumstances were recognised by Lord Lane CJ in R 
v Oscar [1991] Crim LR 778 and were again applied by the Court of Appeal in R v 
Rogers [1993] Crim LR 386. In Oscar the defendant was arrested near the victim’s house 
following an attempted burglary. His clothing matched that described by the victim and 
he was taken for an immediate confrontation with her, whereupon she identified him as 
the person she had seen breaking into her house. The Court held that there had been 
no requirement for an identity parade in that case and Lord Lane pointed out that, in 
any case, a later parade where the suspect was dressed differently would be of no value 
at all. In Rogers the suspect was found near a crime scene and was confronted by a 
witness who positively identified him. The Court held that the identification in that case 
was necessary for an arrest to be made and therefore Code D did not apply (although 
a later parade could have been carried out). 


Careful consideration must be given before a decision to identify a suspect in this 
manner is used. If there is sufficient evidence to arrest the suspect without using a 
witnesses identification, then it is likely the courts will find that an identification parade 
should have been held and the evidence may be excluded. 


An example where a street identification was appropriate is R v E/-Hannachi [1998] 2 
Cr App R 226. Here an affray took place in the car park of a public house. A witness 
had seen the man earlier in the pub and she had had an unobstructed view in good light 
before the attack. The witness described the attackers’ clothing to police and then 
identified a group of men who had been stopped by other officers a short distance away. 
The court accepted that it was the correct approach. The defendants were not known 
suspects when they were stopped by the police prior to the witness’s identification. The 
court also accepted that it had not been practicable for a record to have been made of 
the witness’s description, as required by Code D, para. 2.17, prior to the identification. 


Identification where Suspect is Not Known 


If the suspect is not known, Code D provides for witnesses (including police officers) 
to be shown photographs or taken to a place where the suspect might be (paras 2.17 
and 2.18). 


If photographs are to be shown, the procedure set out at Annex D must be followed 
Once a witness has made a positive identification from the photographs, no further 
witnesses should be shown photographs (unless the person idenmtied is climinated trom 


the enquiry). 
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Using photographs from police criminal records can affect the judgment of a jury and 
nothing should be done to draw their attention to the fact that the defendant’s 
photograph was already held by the police (R v Lamb (1979) 71 Cr App R 198). This 
rule does not apply if the jury are already aware of the defendant’s previous convictions 
(R v Allen [1996] Crim LR 426). 


The showing of a closed circuit television camera film used for security purposes is 
addressed at para. 2.21A of Code D. 


If a film which has been shown to a witness is later lost or unavailable, the witness may 
give evidence of what he/she saw on that film but the court will have to consider all the 
relevant circumstances in deciding whether to admit that evidence and what weight to 
attach to it (for a discussion of those circumstances, see Taylor v Chief Constable of 
Cheshire [1986] 1 WLR 1479). 


Even if the film or photographs are available for trial, a jury must be warned to exercise 
considerable care before accepting evidence of such identification (R v Blenkinsop [1995] 
1 Cr App R 7). 


Photographs, Image and Sound Reproduction Generally 


The use of photographic and computer-generated images (such as E-Fit) to identify 
suspects has increased considerably over the last few years. Although the courts will 
exercise considerable caution when admitting such evidence (see R v Blenkinsop, above), 
these methods of identification are particularly useful. Expert evidence (see chapter 11) 
may be admitted to interpret images on film (see e.g. R v Stockwell (1993) 97 Cr App 
R 260) and police officers who are very familiar with a particular film clip (e.g. of crowd 
violence at a football match) may be allowed to assist the court in interpreting and 
explaining events shown within it (see R v Clare (1995) 159 JP 142). 


E-Fit and other witness-generated images should logically be treated as ‘visual state- 
ments’, in that they represent the witness’s recollection of what he/she saw. However, 
the Court of Appeal has decided that they are not to be so treated (R v Cook [1987] QB 
417) and therefore the restrictions imposed by the rule against hearsay (see chapter 
11) will not apply (see also R v Constantinou (1989) 91 Cr App R 74 where this ruling 
was followed in relation to a photofit image). 


Voice identification from what a suspect on an identification parade says is dealt with 
under para. 17 of Annex A to Code D. R v Gummerson (1998, unreported) said that 
PACE Code D related only to visual identification. 


Generally, a witness may give evidence identifying the defendant’s voice (R v Robb 
(1991) 93 Cr App R 161), while expert testimony may be admitted in relation to tape 
recordings of a voice which is alleged to belong to the defendant. In the latter case, the 
jury should be allowed to hear the recording(s) so that they can draw their own 
conclusions (R v Bentum (1989) 153 JP 538). 


Fingerprints 
Before Conviction 


The taking of finger and palm prints is governed by ss. 61 and 63A of the Police and 
Criminal Evidence Act 1984. 
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Section 61 provides that: 


(1) Except as provided by this section no person’s fingerprints may be taken withour the 
appropriate consent. 
(2) Consent to the taking of a person’s fingerprints must be in writing if it is given at a time when 


he is at a police station. 


Keynote 


Fingerprints of a person detained at a police station may be taken without that person's 
consent in the following circumstances: 


e where an officer of at least the rank of superintendent authorises them to be taken; or 
e where the person has been charged or reported for a recordable offence; and 


e the person’s fingerprints have not already been taken in the course of the investiga- 
tion of the offence by the police 


(s. 61(3)). 


A superintendent may only give authority for fingerprints to be taken if he/she has 
reasonable grounds: 


e for suspecting the person is involved in a criminal offence; and 


e for believing that the person’s fingerprints will tend to confirm or disprove his‘her 
involvement 


(s. 61(4)). 


‘The superintendent’s authority may be given orally or in writing, but if given orally 
he/she shall confirm it in writing as soon as is practicable (s. 61(5)). 


Where a person’s fingerprints are taken without consent that person must be told of the 
reason before his/her fingerprints are taken and the reason must be recorded as soon as 
practicable after the fingerprints are taken (s. 61(7)). Where the person is at a police 
station the reason for taking the fingerprints must be recorded on the custody record 


(s. 61(8)). 


Where a person’s fingerprints are taken with or without their consent, at a police 
station, an officer shall inform him/her that he/she may be subject to a speculative search 
and record on his/her custody record that the person was so informed as soon as 
practicable after the fingerprints were taken (s. 61(7A) and (8)). 


After Conviction 


Section 61(7) provides that: 


(7) In a case where by virtue of subsection (3) or (6) above a person’s fingerprints are taken 
without the appropriate consent— 
(a) he shall be told the reason before his fingerprints are taken, and 
(b) the reason shall be recorded as soon as is practicable after the fingerprints are tak 
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As with the taking of fingerprints before conviction, where prints are taken without the 
appropriate consent, the person shall be told the reason before the fingerprints are 
taken, and the reasons recorded as soon as practicable after the fingerprints are taken 
(s. 61(7)). 


A constable may require a person to attend at a police station to have their fingerprints 
taken if the person: 


e has been convicted of a recordable offence; and 
e has not at any time been in police detention for the offence; and 


e has not had his/her fingerprints taken either in the course of police investigation of 
the offence or thereafter. 


Such a requirement may be made within one month of conviction (s. 27(1)) of the 1984 
Act. 


A person who fails to attend in accordance with competent directions may be arrested 
without warrant (s. 27(2) and (3)). 


For the purposes of the requirement under s. 27 the constable must give the person a 
period of at least seven days within which he/she must attend at a police station. This 
requirement may direct the person to attend at a specified time of day or between 
specified times of day. 


Section 64 of the 1984 Act provides for the destruction of fingerprints (and other 
samples) once a person is cleared of the relevant offence or he/she is informed that no 
prosecution will take place. Although information from samples which are about to be 
destroyed under s. 64 cannot now be used in the investigation of further offences 
(s. 64(3B)), this restriction does not appear to apply to fingerprints. 


Expert evidence on fingerprints is admissible from suitably qualified individuals who 
have at least five years’ experience in that field. 


Whether fingerprint evidence is admissible as evidence tending to prove guilt, depends 
on: 


the experience and expertise of the witness, 

e the number of similar ridge characteristics (if there are fewer than eight ridge 
characteristics matching the fingerprints of the accused with those found by the 
police, it is unlikely that a judge would exercise his/her discretion to admit such 
evidence), 
whether there are dissimilar characteristics, 

e the size of print relied on, and 

e the quality and clarity of print relied on. 


The jury should be warned that expert evidence is not conclusive in itself and that guilt 
has to be proved in the light of all evidence (R v Buckley, The Times, 12 May 1999), 
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Body Samples and Impressions 


The taking of samples and impressions is governed by ss. 62 to 63A of the Police 
and Criminal Evidence Act 1984, together with Code D (paras 5.1 to 3,12) (see 
appendix 6). 


Inferences from a defendant’s refusal to consent to the taking of certain samples may 
be drawn by a court. 


DNA Profiles 


The purpose behind the taking of many samples is to enable the process of DNA 
profiling. Very basically, this involves an analysis of the sample taken from the suspect 
(the first sample), an analysis of samples taken from the crime scene or victim (the 
second sample) and then a comparison of the two. Both the process and the conclusions 
which might be drawn from the results are set out by Lord Taylor CJ in R v Deen, The 
Times, 10 January 1994. 


The matching process involves creating ‘bands’ from each sample and then comparing 
the number of those bands which the two samples share. The more ‘matches’ that exist 
between the first and second samples, the less probability there is of that happening by 
pure chance. A ‘good match’ between the two samples does not of itself prove that the 
second sample came from the defendant. In using such samples to prove identification 
the prosecution will give evidence of: 


e the probability of such a match happening by chance; and 
e the /tkelihood that the person responsible was in fact the defendant. 


When applying the ‘this’ rule (see para. 16.3) a jury must consider the second issue, 
that is, the likelihood of the defendant’s being responsible. 


The jury’s task was set out by Phillips LJ in R v Doheny [1997] 1 Cr App R 369. In that 
case, involving a semen sample, his Lordship said: 


If you accept the scientific evidence called by the Crown, that indicates there are probably only 
four or five white males in the United Kingdom from whom that semen stain could have come. 
The defendant is one of them. The decision you have to reach, on all the evidence, is whether 
you are sure that it was the defendant who left that stain or whether it is possible that it is one 
of that other small group of men who share the same DNA characteristics. 


(See also Blackstone’s Criminal Practice, 1999, section F18.26.) 

In most cases there will be other evidence against the defendant, evidence which clearly 
increases the likelihood of his/her having committed the offence. 

Intimate and Non-intimate Samples 


As discussed earlier, there are three key ways to prove a person’s involvement m a 
criminal offence: 


e witnesses 
e confessions 
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è scientific evidence. 


Given the inherent problems and weaknesses of the first two (see chapters 6 and 13), 
together with the advances being made in scientific procedures, the last of these is 
becoming more and more important in criminal evidence. 


The analysis of intimate and non-intimate samples may provide essential evidence in 
showing or refuting a person’s involvement in an offence. 


The police powers to obtain intimate and non-intimate samples are provided by the 
Police and Criminal Evidence Act 1984 and were extended by amendments made by 
the Criminal Justice and Public Order Act 1994. Further guidance as to the exercise of 
these powers is contained within Code D of the PACE Codes of Practice. 


Intimate and Non-intimate Samples Defined 


Section 65(2) of the 1984 Act provides the definition of intimate and non-intimate 
samples and states that: 


. ‘Intimate sample’ means— 
(a) a sample of blood, semen or any other tissue fluid, urine or pubic hair; 
(6) a dental impression; 
(©) a swab taken from a person’s body orifice other than the mouth. 


‘non-intimate sample’ means— 

(a) sample of hair other than pubic hair [and includes hair plucked from the root]; 

(6) a sample taken from a nail or from under a nail; 

(c) a swab taken from any part of a person’s body including the mouth but not any other body 
orifice; 

(@ saliva 

(e) a footprint or a similar impression of any part of a person’s body other than a part of his 
hand; 


Code D, Note 5C sets out advice for taking non-intimate hair samples and provides that: 


Where hair samples are taken for the purpose of DNA analysis (rather than for other purposes such 
as making a visual match) the suspect should be permitted a reasonable choice as to what part of the 
body he wishes the hairs to be taken from. When hairs are plucked they should be plucked individually 
unless the suspect prefers otherwise and no more should be plucked than the person taking them 
reasonably considers necessary for a sufficient sample. 


Intimate Samples 


Section 62 of the Police and Criminal Evidence Act 1984 sets out police powers to take 
intimate samples. Code D of the PACE Codes of Practice provides additional guidance 
as to the exercise of the powers. The provisions of s. 62 together with Code D describe 
the circumstances and manner in which intimate samples can be taken. These can be 
understood by considering a number of key issues: 


Consent 


Before an intimate sample can be taken from a person in police detention, the consent 
of an officer of the rank of superintendent is necessary, rogether with the consent of the 
person. Without the consent of both, such a sample cannot be taken. 
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Where a person is not in police detention, an inmate sampile may be taken where chat 


person has already provided two (or more) samples m the course Of he imvestigerion of 
the offence, which have proved insufficient for rhe same means of analy Should tis 
pre-condition apply then the consent of beth a superintendent and the person oon 


cerned is necessary, as in the case of a person in police detention. 


Note 5E of Code D recognises that a sample may be taken from a person not in pulce 
detention, for the purposes of elimination, providing his‘her consent is given 


In all cases where an intimate sample is to be taken from a young person aged 14 but 
under 17, the consent of his/her parents or guardian is also necessary. If the person 1s 
a child under 14, the consent of his/her parents or guardian is necessary only. 


Grounds for Consent 


Regardless of whether the person is in police detention or not, a superintendent may 
only give his/her authorisation if he/she has reasonable grounds: 


e for suspecting the involvement of the person from whom the sample is to be taken 
in a recordable offence; and 


e for believing that the sample will tend to confirm or disprove the person’s involve- 
ment in the offence. 


For further discussion on the meaning of ‘reasonable grounds to suspect’, see General 
Police Duties, chapter 2). 


Information to be Given to the Suspect 


Where an authorisation has been given and it is proposed to take a sample, an officer 
shall inform the suspect that the authorisation has been given and of the grounds for it 
being given (including the nature of the offence which the person is suspected of 
committing). If the person is at a police station then, in addition to the above, an officer 
must also inform the suspect, before the sample is taken, that the sample may be subject 
to a ‘speculative search’. 


(A speculative search is a check made against other samples and information derived 
from other samples contained in records or held by or on behalf of the police or held 
in connection with or as a result of an investigation of an offence.) 


Paragraph 5.2 of Code D also requires that, before the sample is given, the suspect must 
be warned that if he/she refuses without good cause, that refusal may harm hts her case 
if it comes to trial. Where the suspect is in police detention, or is at the police stanon 
voluntarily, the officer shall also explain the entitlement to legal advice (as to which. see 
chapter 15). 


Recording the Authorisation 
A superintendent's authorisation may be given orally but, if so given. it must be 


confirmed in writing as soon as practicable. The authorisawon from the suspect must 
be given in writing. 
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Other Information to be Recorded 


Where an intimate sample is taken, certain information should be recorded. This 
information includes: 


the authorisation by virtue of which the sample was taken; 

the grounds for the authorisation; 

the fact the suspect consented; 

where a person is in police detention, the fact that the suspect has been informed 
that the sample may be subject to a speculative search; 

e that the warning that a refusal may harm the suspect’s case has been given. 


This information shall be recorded as soon as possible after the sample has been taken. 
Where a suspect is in police detention the information shall be recorded in the custody 


record. 
Refusal of a Suspect to Give Consent 


Where a suspect refuses, without good cause, to provide an intimate sample then, in 
proceedings against that person for an offence, the court may draw such inferences as 
appear proper. The court may use such an inference for the purposes of determining: 


guilt; 

whether there is a case to answer; 

whether to commit for trial; 

whether an application to dismiss charges should be granted (where a notice of 
transfer from a magistrates’ court to a Crown Court has been given earlier). 


Taking an Intimate Sample 


Dental impressions may only be taken by a registered dentist. Intimate samples, other 
than urine, may only be taken by a registered medical practitioner. 


Paragraph 5.12 of Code D sets out the provisions to be followed where clothing needs 
to removed in circumstances likely to cause embarrassment. These are: 


° no person of the opposite sex may be present (other than a medical practitioner or 
nurse); 


e only people whose presence is necessary for the taking of the sample should in fact 
be present; 


e in the case of a mentally disordered person, an appropriate adult of the opposite sex 
may be present if specifically requested by the person and the person is readily available; 


e in the case of a juvenile, clothing may only be removed in the absence of an 
appropriate adult if the person signifies (in the presence of the appropriate adult) 
that he/she prefers his/her absence and the appropriate adult agrees. 


Non-intimate Samples 
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A person may consent to the taking of a non-intimate sample. If he'she dows se. the 
consent must be given in writing. 


A non-intimate sample may be taken without consent under the following condiuuns: 


e where a person is in police detention or being held in custody by the police under the 
authority of a court and an officer of the rank of superintendent authorises it to be taken; 


e where a person has been charged with a recordable offence (or told he/she is to be 
reported for such an offence) and has not provided a non-intimate sample in the 
course of the investigation of the offence or where the person has had an intimate 
sample taken but that sample has either proved not suitable for the same means of 
analysis, or it has proved insufficient; 


e where a person has been convicted of a recordable offence. 


“Recordable offences’ are generally those offences punishable by imprisonment, together 
with several others designated by statutory instrument. 


In order to close a gap in the legislation, the Criminal Evidence (Amendment) Act 1997 
was passed, allowing the taking of non-intimate samples without consent in the case of 
people serving sentences for certain sexual, violent or other specified offences. 


The effect of ss. 1 and 2 of the Act is to allow the taking of such samples from people 
serving a sentence of imprisonment or being detained under a hospital order (under the 
Mental Health Act 1983) if they were convicted of a recordable offence listed at sch. 1 
before 10 April 1995. The provisions also extend to people who were not convicted by 
reason of their insanity or their unfitness to plead but who were detained at the relevant 
time under the Mental Health Act 1983. 


For the main offences to which these provisions apply see Crime. 
Grounds for Consent 


A superintendent may only give authority for the taking of a non-intimate sample if 
he/she has reasonable grounds: 


e for suspecting the involvement of the person from whom the sample is to be taken 
in a recordable offence; and 


e for believing that the sample will tend to confirm or disprove the person’s involvement 
in the offence. 


Information to be Given to the Suspect 


Where an authorisation has been given by a superintendent and it is proposed to take 
a sample, an officer shall inform the suspect that the authorisation has been given amd 
of the grounds for it being given (including the nature of the offence the person is 
suspected of committing). 


Where a non-intimate sample is taken as a result of the suspect being charged, infermed 
he’she is to be reported or following conviction tor a recordable offence, he she must be 
told of the reason why the sample is to be taken. 
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In cases where a person is in police detention, he/she must be informed — before 
: s s 

the sample is taken — that the sample may be subject to a ‘speculative search’ (see 

para. 16.7.2). 


Recording the Authorisation 


A superintendent’s authorisation may be given orally, but if so given, must be confirmed 
in writing as soon as practicable. The authorisation from the suspect must be given in 
writing. 


Other Information to be Recorded 


Where a non-intimate sample is taken as a result of a superintendent’s authority, the 
following information should be recorded: 


the authorisation by virtue of which the sample was taken; 

the grounds for the authorisation; 

where a person is in police detention the fact that the suspect has been informed that 
the sample may be subject to a speculative search. 


This information must be recorded as soon as possible after the sample has been taken. 


In other cases where a sample is taken without the person’s consent, the reason shall be 
recorded as soon as practicable after the sample is taken. 


Where a suspect is in police detention, the information shall be recorded in the custody 
record. 


Use of Force 

Paragraph 5.6 of Code D provides that force may be used if necessary to obtain 
non-intimate samples in the circumstances described. Where force is used, a record 
should be made of the circumstances and those present at the time. 


Taking a Non-intimate Sample 


Where clothing needs to be removed in order to take a non-intimate sample, para. 5.12 
of the Code D should be applied to prevent embarrassment. 


Power to Require Persons to Attend a Police Station to Provide Samples 

In addition to the powers outlined, s. 63A of the Police and Criminal Evidence Act 1984 
also provides for a constable to require a person to attend a police station for samples 
to be taken. The circumstances under which this requirement can be made are 
summarised as follows: 

When Can the Requirement be Made? 


A constable may make the requirement: 


e where a person has been charged with a recordable offence or informed that he/she 
will be reported, or 
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e where the person has been convicted of a recordable offence 

and, in either case, the person has not had a sample taken im the course of the 
investigation into the offence, or he/she has had a sample taken but it prewed ertrer 
unsuitable for the same means of analysis or the sample was insufficient. 


The Period during which a Constable may Make the Requirement 
The requirement to attend a police station must be made: 


within one month of the date of charge or of conviction; or 
èe within one month of the appropriate officer being informed that the sample is not 
suitable or has proved insufficient for analysis. 


In making the requirement the officer: 


shall give the person at least seven days within which the person must attend; and 
may direct the person to attend at a specified time of day or between specified times 
of day. 


Failure to Comply with the Requirement 


Should a person fail to comply with the requirement, a constable may arrest the person 
without a warrant. 


An appropriate officer is: 


e the officer investigating the offence in the case of a person charged or told he/she will 
be reported; 

e the officer in charge of the police station from which the investigation was conducted 
in the case of a person convicted. 


For the corresponding power to take finger and palm prints, see para. 16.5. 
Destruction of Samples 


Where samples are taken in connection with the investigation of an offence, s. 64 of the 
Police and Criminal Evidence Act 1984 sets out the circumstances where the samples 
must be destroyed. These are: 


where a person is cleared of that offence; 
it is decided that the person shall not be prosecuted and he/she has not admitted the 
offence and is dealt with by caution; 

e the person is not suspected of having committed the offence. 


However, samples will not be destroyed where a person fram whom one was taken has 
been convicted. This allows for all samples in a case to be available for any larer 
miscarriage of justice trial. Where samples are retained because of this proviso (but 
would otherwise be destroyed) information derived from such samples cannot be used 
in evidence against the person from whom they are taken or for the purposes of any 
investigation of an offence (s. 64(3B)). For the situation in relation to finger and pahm 
prints, see para. 16.5. 
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INTERVIEWS 


Introduction 


Much police time is spent interviewing witnesses and suspects. Confessions are often 
seen by the police to be an important part of the prosecution case but have frequently 
been a source of attack by the defence. The power imbalance between a detained person 
and his/her custodians has been an issue which has often brought into question the 
reliability of any confession, particularly as it had, until recently, been the right of an 
individual detainee to remain silent without any adverse inferences being drawn. The 
PACE Codes of Practice are intended to provide some protection to people being 
interviewed by police and lay down guidelines as to how interviews should be conduc- 
ted. This protection means that confessions may be held to be inadmissible because of: 


e the conduct of the interviewing officers (s. 76(2)(a) of the Police and Criminal 
Evidence Act 1984); 


e the unreliability of the confession (s. 76(2)(b)); or 


e unfairness in the proceedings (s. 78). It may seem that the balance is in favour of 
the detained person. However the position now is that, while a person may still 
remain silent and the rules remain to preserve this right, inferences may now been 
drawn from a person’s silence in some circumstances (see chapter 11). 


It is not unusual for it to be alleged that officers have fabricated evidence or obtained a 
confession through trickery or by some kind of oppression. In order to provide 
safeguards against the risk of evidence from questioning being unreliable or obtained in 
a manner that breaches an individual’s remaining right to silence, there are restrictions 
and guidelines on police questioning. These rules can be found throughout Code C of 
the PACE Codes of Practice which is primarily concerned with questioning of persons 
by police officers. Failure to follow these rules may lead to evidence bemg excluded 
and/or disciplinary charges. For conduct that might lead to the exclusion of evidence. 
see para. 13.3. For police disciplinary proceedings, see General Police Duties, 
chapter 1. 
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INTERVIEWS 
What is an Interview? 


Not all discussions between the police and members of the public will be protected or 
governed by the PACE Codes of Practice. Code C, para. 11.1A defines an interview as: 


. the questioning of a person regarding his involvement or suspected involvement in a criminal 
offence or offences which . . . is required to be carried out under caution. 


Keynote 


If a person is asked questions for reasons other than obtaining evidence about his/her 
involvement or suspected involvement in an offence, this is not an interview (and a caution 
need not be given). (For the use of cautions, see para. 17.3.) This point is confirmed 
in the case of R v McGuinness (1998, unreported), where the court confirmed that it 
was only when a person was suspected of an offence that the caution must be 
administered before questioning. Consequently, in R v Miller [1998] Crim LR 209 the 
court held that asking a person the single question, ‘Are these ecstasy tablets?’ 
criminally implicated the person and therefore the conversation was an interview (i.e. 
it would not be necessary to ask such a question if there were no suspicion that the 
tablets were a controlled substance). 


Guidance on when questions do not amount to an interview is given by Code C, 
para. 10.1: 


. . » [A person] therefore need not be cautioned if questions are put for other purposes, for example, 
solely: to establish his identity: or his evonership of any vehicle er to obtain information in accordance 
with any relevant statutory requirement (see paragraph 10.5C) or in furtherance of the proper and 
effective conduct of a search (for example to determine the need to search in the exercise of powers of 
stop and search or to seek cooperation while carrying out a search), or to seek verification of a written 
record in accordance with paragraph 11.13. 


Keynote 


Before a person can be interviewed about their involvement in an offence, that person 
must be cautioned. So it might be said that an interview is any questioning of a person 
after such time as a caution has been or should have been administered. However, 
where a person is arrested for an offence, he/she must also be cautioned (see General 
Police Duties, chapter 2). 


The Caution 


The wording of the caution can be found in Code C, para. 10.4. The caution was 
amended after the introduction of the Criminal Justice and Public Order Act 1994 in 
order to incorporate the limited erosion of the right to silence. The wording of the 
caution is as follows: 


You do not have to say anything. But it may harm your defence if you do not mention when 
questioned something which you later rely on in court. Anything vou do say may be given in evidence. 


If a person is questioned without being cautioned when a caution should have been 
given, any admissions made by that person are likely to be inadmissible in evidence. 
Conversely, admissions of guilt made by a person who has not been cautioned will be 
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admissible if a caution was not required, so its important ro be aware ef when tn 
administer a caution and, in cases of doubt, to err on the side of Caution. Should an 
interview be excluded, this may have implications on other evidence obtained a a 


consequence of the confession (see para. 13.2.2). 

A caution should be administered to all people who are: 
e arrested for an offence, and/or 

e where Code C, para. 10.1 applies. 

Code C, para. 10.1 provides that: 


A person whom there are grounds to suspect of an offence must be cautioned before any questions about 
it (or further questions if it is his answers to previous questions which provide the grounds for susprcton) 
are put to him regarding his involvement or suspected involvement in that offence if his answers or his 
silence (i.e. failure or refusal to answer-a question or to answer satisfactorily) may be given in evidence 
to a court in a prosecution. . . . 


Keynote 


If a person does not appear to understand the caution, the officer who has given it 
should go on to explain it in his/her own words (Code C, Note 10C). 


The caution must be given where there are ‘grounds to suspect the person of an 
offence’. Normally the 1984 Act and the Codes of Practice refer to ‘reasonable 
grounds’, whereas here the reference is simply to ‘grounds’. This would suggest that 
the level of evidence/suspicion needed before a caution is given to a suspect may be 
lower than that needed to arrest the person. This would mean that a person may need 
to be cautioned when spoken to about offences for which there is no power of arrest or 
on occasions where there is a power of arrest but the officer’s level of suspicion is not 
sufficient to justify an arrest (see General Police Duties, chapter 2). 


The courts have given some guidance as to when a caution should be administered. 
There must be real grounds for suspicion; a mere hunch is not sufficient. The grounds 
have to be such as to lead to suspicion that an offence has been committed by that 
person. This view is confirmed in Batley v DPP, The Times, 5 March 1998, where the 
court accepted that, in general terms, where police officers had nothing more than a 
hunch that an offence was being committed, there would not be enough to activate the 
Code. However, it was necessary to caution a person before asking questions which 
went to the very heart of the issue as to whether he/she might be committing an offence, 
especially since the suspect was being invited to incriminate himself/herself. 


Where the questions go beyond issues raised by Code C, para. 10.1 and go to the 
question of guilt, then this is likely to be an interview for the purposes of the Police and 
Criminal Evidence Act 1984. In Crown Prosecution Service v O'Shea, unreported, 1998, 
police were called to a road traffic accident. O'Shea, the owner of the vehicle, was near 
the car, exhibiting signs of drunkenness and there was no one else in the vicinity who 
might have been driving the vehicle. The officer said to O'Shea the words, ‘in acenident 
has just happened that is alleged was vour fault. ‘The court held that it was clear than when 
the officer had asked O'Shea whether he was driving his vehicle at the time af the 
accident, the officer had known that he was the owner of the vehicle and therefore the 
question was not solcly to establish whether he was the owner. Accordingly. the thrus 
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of the question was whether he had committed an offence. The detendant’s subsequent 
answer was held to be inadmissible as the PACE Codes of Practice had not been 
complied with. 


O'Shea can be contrasted with R v Maguire [1989] Crim LR 815 where the court held 
that Code C does not prevent a police officer from asking questions at or near the scene 
of the crime to elicit an explanation which if true or accepted, would clear the suspect. 


Önre a person has been cautioned, consideration of further cautions must be given. The 
need for additional cautions is provided for by the PACE Codes of Practice. In 
addition, in R v Miller [1998] Crim LR 209, the court said that one caution was not 
necessarily enough, and before other questions are asked of a suspect at a later stage, a 
further caution may be necessary. 


In addition to the duty to caution a suspect, there will be occasions where a person 
arrested for an offence will have to be given a ‘special warning’ in interview. Special 
warnings are concerned with a person’s right to silence. 


There will be occasions where suspects make unsolicited comments implicating them in 
an offence before they are suspected of any involvement and therefore before they are 
cautioned (or further cautioned if already suspected). Such statements are likely to be 
admissible provided the PACE Codes of Practice are complied with. Code C, para. 
11.13 provides that: 


A serien record shal! alse be made of any comments made by a suspected person, including unsolicited 
comments, which are outside the context of an interview bur which might be relevant to the offence. 
iiny such recerd must be timed and signed by the maker. Where practicable the person shall be given 
the opportunity to read that record and to sign it as correct or to indicate the respects in which he 
considers it inaccurate. Any refusal to sign shall be recorded. [See Note 11D] 


Note 11D provides that: 


When a suspect agrees to read records of intereses and of other comments and to sign them as correct, 
he should be asked to endorse the record with the words such as ‘I agree that this is a correct record 
of char eves sand’ and add ius signature. Where the suspect does net agree with the record, the officer 
should record the details of anv disagreement and then ask the suspect to read these and then sign 
shem to the effect thar they accurately reflect his disagreement. Any refusal to sign when asked to do 
so shall be recorded. 


Keynote 


It is particularly important to record the comment and give the person an opportunity 
to see what has been recorded and to comment/endorse it. 


In R v Miller (above) the court held that, Code C, para. 11.13 requires a written record, 
timed and signed by the suspect as correct or an opportunity for the suspect to indicate 
which parts were inaccurate. 


If the endorsement cannot be achieved straight away, it is no defence for the 
prosecution to argue that it was not practicable. This is demonstrated by Batley v DPP, 
The Times, 5 March 1998 where it was held that as the Code did not require an 
immnediace endorsement and no time factor was laid down, there was nothing to 
constrain the police from returning the next day to get their endorsement. 
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Interview of Person Not Under Arrest 


If a person has not been arrested then he she can be interviewed almost anywhere [but 
an officer intending to interview a person on private property must consider whether 
he/she is trespassing, see General Police Duties, chapter 2). If the interview with a 
person not under arrest takes place in a police station, Code C, para. 3.15 and Note 1A 
must be followed. 


If the interview is to be with a juvenile, Code C, para. 11.15, gives guidance as to when 
interviews should take place at a juvenile’s place of education. This should only be in 
exceptional circumstances and with the agreement of the principal or the principal's 
nominee. The juvenile’s parent(s) or person(s) responsible for his/her welfare and the 
appropriate adult (if a different person) should be notified of the interview and be 
afforded reasonable time in which to attend. The principal or nominee can act as the 
appropriate adult where waiting for an appropriate adult would cause unreasonable 
delay. This is not the case where the juvenile is suspected of an offence against his her 
educational establishment. 


In cases where the person is not under arrest, certain information must be given to 
him/her. This is covered by Code C, para. 10.2 which provides that: 


Whenever a person who is not under arrest is initially cautioned or is reminded that he ts under caution 
(see paragraph 10.5) he must at the same time be told that he is not under arrest and is not obliged 
to remain with the officer (see paragraph 3.15). 


Keynote 


For the situation where a person is a police station voluntarily and not under arrest, see 
Code C, para. 3.15 (see General Police Duties, chapter 2). 


Interview of Person Under Arrest 


Any interview of a person who is under arrest must take place at a police station (Code 
C, para. 11.1) or other authorised place of detention unless waiting until the interview 
can be conducted at such a place is likely to: 


e lead to interference with or harm to evidence connected with an offence or 
interference with or physical harm to other people; or 


e lead to the alerting of other people suspected of having committed an offence but 
not yet arrested for it; or 


e hinder the recovery of property obtained in consequence of the commission of an 
offence. 


Code C requires that interviewing in any of these circumstances shall cease once the 
relevant risk has been averted or the necessary questions have been put in order to 
attempt to avert that risk (para. 11.1). 


An interview can also be started without an appropriate adult or legal representative 
being present in limited circumstances (see Code C, paras 11.1 and 6.6 and Annes C 
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If a person has been arrested by one police force on behalf of another and the lawful 
period of detention in respect of that offence has not yet begun (in accordance with 
s. 41 of the Police and Criminal Evidence Act 1984 (see para. 15.4.5), no questions 
may be put to him/her about the offence while hershe is in transit between the forces 
except in order to clarity any voluntary statement made by him/her (Code C, para. 
14.1). 


If a person is in police detention at a hospital, he/she may not be questioned without 
the agreement of a responsible doctor (Code C, para. 14.2). If an interview does take 
place, the interviewing officer must inform the custody officer (Note 14A). 


If questioning does take place in any of these circumstances it will affect the suspect’s 
‘detention clock’ (see chapter 15). The Custody officer must be informed of such an 
interview as it may affect the lawfulness of the suspect’s detention (see para 15.5.1). 


Person Charged with an Offence 


Once a person has been charged with an offence generally he/she cannot be interviewed 
about the offence unless it is necessary: 


e to prevent or minimise harm or loss to some other person or to the public; or 
e to clear up an ambiguity in a previous answer or statement; or 


e in the interest of justice that the person should have questions put to him/her and 
have an opportunity to comment on information concerning the offence which has 
come to light since he’she was charged or informed that he/she might be prosecuted. 


It should be noted that the service of the Notice of Intended Prosecution under ss. 1 
and 2 of the Road Traffic Offenders Act 1988 (see Road Traffic, chapter 3), does not 
amount to informing a person that he/she may be prosecuted for an offence and so does 
not preclude further questioning in relation to that offence (Note 16A). 


If a person is interviewed for any other reason, the interview is likely to be inadmissible 
in evidence. 


Where a person is interviewed after charge, Code C, para. 16.5 provides that: 


. - - Before any such questions are put to him, he shall be warned that he does not have to say anything 
but that anvthing he does say may be given in evidence and reminded of his rights to legal advice in 
accordance with paragraph 6.5 above. 


When Must an Interview be Held? 


Code C, para. 16.1 provides that: 


When an officer considers that there ts sufficient evidence to prosecute a detained person, and that there 
is sufficient evidence for a prosecution to succeed, and that the person has said all that he wishes to 
sax about the offence, he shall without delay (and subject to the following qualification) bring him 
before the custody officer who shall then be responsible for considering whether or not he should be 
charged... . 
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Keynote 


It is suggested that, in a case where a suspect has not been interviewed about an ctfenec, 
Code C, para. 16.1, requires that person to be asked if he she has amythimg further ro 
say about the matter, in which case this will be an interview. 


This view is supported by the case of R v Pointer [1997] Crim LR 676 which held that 
giving a suspect the opportunity to say something more when the officer already has 
enough evidence to charge is an interview within the definition of Code C, para. 11.1A, 
and, therefore, an event which attracts the protection of a caution, legal representation 
and tape recording. 


Interviews in these circumstances are conducted to allow the suspect to make any 
additional comments and for the interviewing officers to follow up on those responses. 
If the interview is held for any other reason it is likely to be inadmissible. This was the 
case in R v Pointer where the court held that there was sufficient evidence to charge prior 
to the interview and consequently Code C, para. 16.1 had not been complied with. 


Conducting and Recording Interviews 


The conduct of officers and the proper treatment of the suspect during an interview are 
essential if an interview is to be admissible in evidence. If an interview is not conducted 
properly, confessions made during the interview may be excluded (see chapter 13). 
The PACE Codes of Practice are there to afford suspects proper protection from false 
confessions and treatment which may lead a court to the conclusion that the confession 
may not be reliable. It is essential, therefore, that officers are fully aware of the relevant 
Codes and comply with them. For occasions when evidence may be excluded, see 
chapter 13. For evidential purposes interviews need to be recorded. An accurate record 
must be made of each interview with a person suspected of an offence, whether or not 
the interview takes place at a police station Code C, para 11.5(a). 


Interviews fall into two main groups: 
e those that are tape recorded; and 
e those where the only record will be made in writing. 


If a suspect makes unsolicited comments which are outside the context of an interview 
but which might be relevant to the offence, those comments should be recorded and 
Code C, para. 11.13 should be followed (see para. 13.3). Code C, paras 11.5 to 11.8 
give guidance as to what must be included in the record and when the record should 


be made. 
When Interviews Must Be Taped 


The interviewing of suspects is governed by PACE Code of Practice E. Code E, paras 
3.1 and 3.4 set out which interviews at a police station must be tape recorded. The most 
noticeable absence from this list is for interviews about matters which can only be tred 
summarily. These requirements do not preclude other interviews bemg tape recorded 
Investigators may well be advised to tape record interviews concerning summary only 
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offences as it may be more difficult for the defence to suggest any confession was 
fabricated. If these interviews are tape recorded, they must follow the requirements of 
tape recorded interviews (see Code E, Note 3A). 


The whole of each interview shall be recorded, including the taking and reading back 
of any statement (Code E, para. 3.5). 


All interviews listed in Code E, para. 3.1 conducted at a police station must be tape 
recorded unless the custody officer authorises the interviewing officer not to tape record 
the interview. If the custody officer authorises the interview to go ahead without being 
tape recorded, the interview must be recorded in writing. A custody officer authorising 
this may have to justify the decision at court and the reasons for his/her decision should 
be recorded. Code E, para. 3.3 allows the custody officer to make this decision where: 


e It is not reasonably practicable to tape record the interview because of: 


e failure of the equipment; or 

e the non-availability of a suitable interview room or recorder; and 

e the custody officer considers on reasonable grounds that the interview should not 
be delayed until the failure has been rectified or a suitable room or recorder 
becomes available. 


e or it is clear from the outset that no prosecution will ensue. 
Further, Code E, para. 3.1 does not apply to: 
e certain interviews involving terrorism (Code E, para. 3.2(a)); 


e an interview with a person suspected on reasonable grounds of an offence under 
s. 1 of the Official Secrets Act 1911 (Code E, para. 3.2(b)); 


e people who come within Code C, para. 1.12. 


For cases where a person objects to the interview being tape recorded, see Code E, 
para. 4.5. 


Preparation before Interview at Police Station 


Preparation is essential before any interview (indeed it is the first step in the PEACE 
interviewing model). This preparation should include the following points: 


e Decide where the interview will be conducted. Consider the availability of a room 
and the timing of the interview. 


e The location must have a seat for the person being interviewed (Code C, para. 12.5) 
and should be adequately lit, heated and ventilated (Code C, para. 12.4). The 
detained person must also have adequate clothing (Code C, para. 8.5). (It will be a 
question of fact as to what amounts to adequate clothing and it is suggested that if 
the clothing is such as to degrade the detained person or make him/her uncomfort- 
able, it may lead to the confession being held to be unreliable.) 


270 


17.8.3 


INTERVIEWS 


If the interview is being taped, ensure that there are sufficient tapes for the 
annerpated length of ure meerview (or at least unul use first break penod] 1 the 
interview is being recorded in writing, ensure there are enough forms. 


e Ifthe interview is being tuped, ensure the notice as set out in Gode k. para. 4.16 ts 
available. 


e In deciding the timing of the interview you will need tw consider detainee’s rest 
periods (Code C, para. 12.2) review times and whether the detained person is fit to 
be interviewed at the proposed time of interview (Code C, para. 12.3). If the 
detained person is not fit, or he/she is having a rest period, then the interview must 
be delayed unless Code C, para. 12.2(i) to (iii) or Annex D apply. 


e If legal advice has been requested you must arrange for the legal representative to be 
present at the interview unless Code C, para. 6.6 applies. 


e Ifa person has asked for legal advice and an interview is initiated in the absence of 
a legal adviser (e.g. where the person has agreed to be interviewed without his/her 
legal adviser being present or because of the urgent need to interview under 
Code C, para. 11.1), a record must be made in the interview record (Code C, 
para. 6.17). 


e If an appropriate adult should be present, arrange for his/her attendance. (For the 
definition of appropriate adult, see Code C, para. 1.7.) 


e If an interpreter is needed for the interview, arrange for his/her attendance. 
Information on obtaining the services of a suitably qualified interpreter for the deaf 
or for people who do not understand English is given in Code C, Note 3D. 


It is also important to draw up an interview plan and to include any relevant areas that 
may provide a general or specific defence (as to which, see Crime, chapter 4). 


Starting Interviews 


In order to interview a detained person, the interviewing officer must obtain permission 
from the custody officer. An entry must be made in the custody record to record that 
the interviewing officer accepts responsibility for the detained person. If the request to 
hand over the detained person is declined, the custody officer must record this fact and 
the reasons why on the custody record (Code C, para. 12.9). The responsibility for the 
detained person at this stage rests with the officer to whom the transfer is made and 
remains with this person until the detained person is returned to the custody officer 
(s. 39(2) of the Police and Criminal Evidence Act 1984). Section 39 of the 1984 Act 
provides that: 


(2) If this custody officer, in accordance with any code of practise issued under this Act, transfers 

or permits the transfer of a person in police detention— 

(a) to the custody of a police officer investigating an offence for which that person is in police 
detention; or 

(b) tothe custody of an officer who has charge of that person outside the police station, 
the custody officer shall cease in relation to that person to be subject to the duty imposed on him by 
subsection (1) (a) above; and it shall be the duty of the officer to whom the transfer is made to ensure 
that he is treated in accordance with the provisions of this Act and of any such codes of practice as 
are mentioned in subsection (1) above. 
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Preliminary Issues for Interviews Not Being Tape Recorded 
Before an interview begins the following points must be dealt with: 


e Immediately before the commencement of the interview remind the suspect of 
his her right to legal advice (Code C, para. 11.2) and make a note of this reminder 
and any response in the interview record. 


e For the interview record, identify all officers present in the interview as required by 
Code C, para. 12.6. 


e If an appropriate adult is present, inform that person of his/her role (Code C, 
para. 11.16). 


e Administer the caution (Code C, para. 10.1) (and re-administer where appropriate, 
see para. 17.3). 


Preliminary Issues for Interviews Being Tape Recorded 

Before an interview commences the following points must be dealt with: 

e Break open tape seals in the presence of the suspect (Code E, para. 4.1). 

e Load tapes in the presence of the suspect and set to record (Code E, para. 4.1). 

e Inform the suspect about the tape recording in accordance with Code E, para. 4.2. 
e Verbally identify all persons present at the interview for the tape. 


e Administer the caution (Code E, para. 4.3) (and re-administer where appropriate, 
see para. 17.3). 


e Remind the suspect of his/her right to free legal advice (Code E, para. 4.3A and 
Code C, para 6.5) and ensure that the response is recorded on the tape (for instance 
a nod of the head would not be picked up by a tape recorder). 


What Should be Disclosed to the Solicitor 


It is important not to confuse the duty of disclosure to a person once charged with the 
need to disclose evidence to a suspect before interviewing them. After a person has been 
charged, and before trial, the rules of disclosure are clear (see chapter 14) and almost 
all material must be disclosed to the defence. 


However, this is not necessarily the case at the interview stage of the investigation. There 
is no specific provision within the Police and Criminal Evidence Act 1984 for the 
disclosure of any information by the police at the police station, with the exception of 
the custody record and, in identification cases, the initial description given by the 
witnesses. Further, there is nothing within the Criminal Justice and Public Order Act 
1994 that states that information must be disclosed before an inference from silence can 
be made. Indeed, in R v Imran and Hussein [1997] Crim LR 754 the court held that it 
is totally wrong to submit that a defendant should be prevented from lying by being 
presented with the whole of the evidence against him/her prior to the interview. 
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In Rv Argent [1997] Crim LR 346 the court distmssed the arewnent thet an inference 
could not be drawn under s. 34 of the Criminal Justice and Public Order Act 1994 
because there had nor been full disclosure at the imterview. However, the court did 
recognise that it may be a factor to take into account, but it would be fur the yary ro 
decide whether the failure to answer questions was reasonable. 


In Rv Roble [1997] Crim LR 449, the court suggested that an inference would nut be 
drawn where a solicitor gave advice to remain silent where, for example, the interviewing 
officer had disclosed too little of the case for the solicitor usefully to advise isher dient, 
or where the nature of the offence, or the material in the hands of the police. was sc 
complex or related to matters so long ago that no sensible immediate response was 
feasible. 


There is a balance to be struck between providing the solicitor with enough information 
to understand the nature of the case against his/her client and keeping back material 
which, if disclosed, may allow the suspect the opportunity to avoid implicating 
himself/herself. The disclosure of material may well be a factor which the defendant 
relies on in showing that the failure to mention possible defences was reasonable. If the 
officers are not hoping to draw inferences from silence then tactically they may decide 
not to disclose as much information — it will be a question of fact in each case. 


Conduct During Interview 
All Interviews 
© Code C, para. 11.3 reiterates the fact that officers must not act oppressively. 


e If a complaint is made by the suspect the interviewing officer must inform the 
custody officer and follow Code C, para. 12.8 (if the interview is being tape 
recorded, leave the tape running (Code E, Note 4H)). 


e Officers should only indicate the possible effect of refusing to answer questions or of 
answering questions if he/she is asked about those possible effects by the suspect 
unless this is done as part of a special warning (see Code C, para. 11.3 and Code E, 
para 4.3). 


e Code C, Note 11B reminds officers of the risks associated with the reliability of 
interviewing juveniles or people who are mentally disordered or suffering from 
mental impairment. 


At the start of the interview the investigating officer should put to the suspect any 
significant statement or silence which occurred before his/her arrival at the police station 
and ask the suspect whether he/she confirms the earlier statement or silence and whether 
he/she wishes to add anything. Code C, para. 11.2A defines a ‘significant’ statement or 
silence. This aspect of the interview is very important in terms of establishing whether 
the facts are disputed. If they are not disputed at this stage, it is unlikely that they will 
be challenged at any later court hearing and if challenged the defenee will have te 
explain why this was not done at the ume of the interview. If the suspect remams silent 
in relation to a ‘significant silence’ it may give rise to an adverse inference being drawn 
under s. 34 of the Criminal Justice and Public Order Act 1994 if the person raises ir in 
his‘her defence at court. (As this is very important issue, it may be necessary to dehey 
the interview until the arrest notes are completed or the officers witnessing the 
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a duty solicitor representative or an accredited represcntauve included on the regtere: 
of representatives maintained by the Legal Aid Board 


(Code C, para. 6.12). 


e Where a solicitor is available at the time the interview begins or while it isim progress. 
the solicitor must be allowed to be present while the person in interviewed (Code C, 
para. 6.8). (This applies unless the suspect states that he/she does nor want tbe 
solicitor to be present.) 


e Ifa solicitor arrives at the station to see a suspect, the suspect must be asked whether 
he/she would like to see the solicitor regardless of what legal adwice has already been 
received. The solicitor’s attendance and the suspect’s decision must be recorded in 
the custody record (Code C, para. 6.15). 


e If the investigating officer considers that a solicitor is acting in such a way that he/she 
is unable properly to put questions to the suspect, he/she will stop the interview and 
consult an officer not below the rank of superintendent, if one is readily available, 
otherwise an officer not below the rank of inspector who is not connected with the 
investigation to decide whether that solicitor should be excluded from the interview. 
The interview may also have to be stopped in order to allow another solicitor to be 
instructed (Code C, para. 6.10). For the proper role of the legal representatives, see 
Code C, Note 6D. 


e Ifa request for legal advice is made during an interview, the interviewing officer must 
stop the interview and arrange for legal advice to be provided. If the suspect changes 
his/her mind again, the interview can continue provided Code C, para. 6.6 is 
complied with. 


It is important to remember that Code C, para. 6.4 reminds officers that they should 
not try and dissuade the detained person from obtaining legal advice. 


When Must the Interview be Concluded? 

Guidance is provided by Code C, para. 11.4 as to when an interview should be 
concluded. Paragraph 11.4 states that the interview shall cease if the investigating officer 
considers that: 

e a prosecution should be brought against the detained person, and 


e there is sufficient evidence for a prosecution to succeed, and 


e the detained person has been asked if he/she has anything further to say about the 
offenee(s) and has indicated that he/she has said all that he she wishes to say about 
the offence. 


The investigating officer shall then bring detained person before the custody officer for 
charge. 


‘The interview may continue until the above conditions are satisfied with regard te other 
offences being investigated (Code C, para. 16.1). 
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It is important to remember that the interview should not be concluded at the point 
when there is sufficient evidence to prosecute but when there is sufficient evidence for 
a prosecution to succeed. Once there is enough evidence to prosecute, it may still be 
necessary to cover those other points in the interview that may be relevant to the defence 
case (see Crime, chapter 4). If these points are not covered in the interview, the 
defence may surprise the prosecution case with matters that the prosecution have not 
covered or with issues that may result in the loss of an inference being drawn from the 
suspect’s silence. This was considered in R v McGuinness (1998, unreported) where the 
court held that the words ‘sufficient evidence to prosecute’ and ‘sufficient evidence for 
a prosecution to succeed’ in Code C, para. 11.4 must involve some consideration of any 
explanation, or lack of one, from the suspect. It would depend on the facts of a case 
whether the stage where a suspect ought to be charged has been reached. As a word of 
caution, the court also said that under Code C, paras 16.1 and 11.4 it was not open for 
a suspect to be questioned beyond the point when he/she ought to have been charged. 
If the suspect was questioned beyond that point, then the interview was liable to be 
ruled inadmissible and the content would not be available to support the prosecution 
case. 


Special Groups 


As a confession can be very damning evidence against a defendant, it is important to 
provide safeguards that give all suspects the same level of protection. The PACE Codes 
of Practice recognise certain groups as being in need of additional protection. These 
groups include juveniles, people who do not speak English, those suffering from a 
mental impairment and those who are deaf. Such suspects must not be interviewed 
without the relevant person being present. 


For juveniles and those suffering from a mental impairment (or who appear to be such), 
an appropriate adult must be present (Code C, para. 11.14). 


Under code C, para 13.2, a person capable of acting as interpreter is required where: 
e the suspect has difficulty in understanding English; 

e the interviewing officer cannot speak the person’s own language; and 

e the suspect wishes an interpreter to be present. 


If the suspect appears to be deaf or there is any doubt about his/her hearing or speaking 
ability, an interpreter should be found (unless he/she agrees in writing to proceed 
without an interpreter) (Code C, para. 13.5). This requirement also applies in the case 
of the appropriate adult who appears to be deaf or there is doubt about his/her hearing 
or speaking ability (Code C, para. 13.6). 


There are limited circumstances where an interview may be conducted without an 
interpreter or appropriate adult being present. These are set out in Code C, para. 11.1 
or Annex C. Once those conditions no longer apply, the interview must be suspended 
until the appropriate person is present. 


Where interpreters are required, Code C, paras 13.3 to 13.11 are to be followed. 
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Taped Interviews and Special Groups 


If the suspect is deat or there is doubt about bus ‘her luring abnlity, a Oontenpemnenu 
written record should be made as well as the tape fecemdine. This recond should be the 
same as where there is no taped record of the interview (Code E, para. 4.4). 


Special Warnings 


Now that inferences can be drawn from a suspects silence (albeit an limited G@reum- 
stances), it is necessary to warn the person of the dangers of remaining silent. For this 
reason the ‘special warning’ was introduced (see para. 11.6.3). If the special warnimg 
is not given, inferences from silence will not be allowed to boost the prosecution case. 
Code C, paras 10.5A to 10.5C must be followed if any questions are to be put to the 
arrested suspect about: 


e any object, marks or substances found on the him/her, or 


in or on his/her clothing or footwear, or 


e otherwise in his/her possession, or 


in the place where he/she was arrested. 
These provisions also apply to any questions about why the suspect was: 
e at the scene of the offence, 


e at or near the time of the offence for which the constable who saw the suspect there 
arrested him/her, and 


e unable to account for his/her presence at or near the scene of the offence. 


It must be made clear to the suspect what matters he/she is being asked to answer and 
the consequences of remaining silent on each occasion. 


Conclusion of Interview 
All Interviews 


e The person interviewed (and the appropriate adult or the suspect's solicitor if 
present during the interview (Code C, para. 11.11)) must be given an opportunity 
to read the interview record and to sign it as correct or to indicate the respects in 
which he/she considers it inaccurate (Code C, para. 11.10). If the person concerned 
cannot read or refuses to read the record or to sign it, the senior police officer present 
shall read it to him/her (Code C, para. 11.10). If there is any delay in recording the 
interview, if practicable, the suspect should still be given an opportunity to read the 
statement. 


e Any refusal to sign the record must be recorded (Code C, para. 11.12). 


e If an interpreter has been present at the interview, he/she should be given an 


opportunity to read the record and certify its accuracy. 
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e If the person is in police detention, return him/her to the custody officer, informing 
that officer whether the Codes have been complied with, if any incidents occurred 
and whether there were any breaches of the Codes (s. 39(3) of the Police and 
Criminal Evidence Act 1984), 


Tape Recorded Interviews 


e The person interviewed must be offered the opportunity to clarify anything he she 
has said during the interview and to add anything heshe may wish (Code E, para. 
4.14). This may be important when the case comes to court and the defence try ta 
explain why certain things were said during the interview. 


e Turn off the tape and seal it with a master tape label (Code E, para. 4.15). If the 
seal on the tape needs to be broken for any reason, follow Code E, para. 6.2 or, if 
decision has been made not to institute criminal proceedings, follow Code E, 
para. 6.3. 


e Sign the label and ask the suspect and any third party present to sign it also. If 
the suspect or third party refuses to sign it, an inspector, or if not available a 
custody officer, shall be called into the interview room and asked to sign it (Code E, 
para. 4.15). 


e Hand the suspert the notice which explains the use which will be made of the tape 
recording and the arrangement for access to it (Code E, para. 4.16). 


e Make a personal notebook entry about the interview as required by Code E, 
para. 5.1. 


e Follow force standing orders or local procedures in relation to tape security whether 
or not the person is charged (Code E, paras 6.1 and 5.2). 


Statements from Suspects 


Statements under caution, particularly of a detained person, are less common than 
interviews. If a person has been interviewed on tape or an interview has been recorded 
contemporaneousily in writing, a statement under caution should only normally be 
conducted at the person’s express wish (Code C, Note 12A). A statement must not be 
elicited by the use of oppression (Code C, para. 11.3) (to this end the person should 
not be required to stand (Code C, para. 12.5)) and, if written at the police station, the 
statement must be on the correct forms (Code C, para. 12.12). Cade C, Annex D sets 
out hew the statement should be taken and matters that must be included in the 
statement whether it is written by the suspect or a police officer. 


When completing the statement, the person must always be invited to write down what 
he/she wants to say and should be allowed to do so without any prompting, except that 
a police officer may indicate which matters are material or question any ambiguity in 
the statement. In the case of a person making a statement in a language other than 
English, Code C, para. 13.4 provides that: 


(a) the interpreter shall take down the statement in the language in which it is made; 
(b) the person making the statement shall be invited to sign it; and 
() an official English translation shall be made in due course. 
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(In these cases, para. 14.4 means that the person will not be invined so write the 
Statement themselves which is an exception to the guidance in Annex D.) 


A juvenile or a person who is mentally disordered or mentally handicapped, ewiether 
suspected or not, must not be asked to provide or sign a written statement in the absence 
of the appropriate adult unless Code C, para. 11.1 or Annex C apphes (Code C, para 
11.4). Statements made by an accused under cauuon wo the police are confidenual. It 
is clearly implicit in the relationship between the police and the accused iat the 
information, before being used in open court, is used only for the purposes for which ir 
is provided and not for extrancous purposes, such as the media. However, the vbligavon 
of confidentiality (which is now included in the Police Code of Conduct; see General 
Police Duties, chapter 1) in respect of such a statement will be brought to an end 
where the contents of the statement are already in the public domain (Bann v Brirish 
Broadcasting Corporation and Another (1998) 148 NLJ 979). 


Interviews on Behalf of Scottish Forces and Vice Versa 


The Crown Prosecution Service, in consultation with the Scottish Crown Office, has 
produced guidelines in relation to the potential admissibility of interview evidence when 
officers from England and Wales conduct interviews on behalf of Scottish forces and 
vice versa. These interviews relate to people subject to cross-border arrest as provided 
by ss. 136-140 of the Criminal Justice and Public Order Act 1994 (see General Police 
Duties, chapter 2). 


Suspects in Scotland: Interview Evidence Required for Prosecutions in England 
and Wales 


The PACE Codes of Practice governing interviews of suspects do not apply in Scotland. 
There is no statutory or common law requirement that an interview should be tape 
recorded in Scotland. In practice, all interviews conducted by CID officers are tape 
recorded. 


Under the legislation governing prosecutions in Scotland, the suspect is not entitled to 
legal representation during an interview. Suspects are not warned that a failure to 
answer questions may harm their defence. Failure to answer questions cannot harm 
their defence. Interviews under caution are, however, subject to guidelines which 
incorporate judicial precedent fairness to the accused. 


In investigations of any great seriousness, English/Welsh constables should attend in 
Scotland, arrest the suspect and bring him/her back to their jurisdiction for interview. 
If such an arrest is made, the arrested person must be taken either to the nearest 
designed police station in England or a designated police station in a police area in 
England and Wales in which the offence is being investigated (s. 137(1) and (7)(a) of 
the 1994 Act). 


Scottish officers do not have any statutory or common law powers to detain or arrest a 
suspect without warrant who is believed to have committed an offence in England and 
Wales. IF there is insufficient evidence for the issue of a warrant. and the case w mot 
sufficiently serious to justify officers travelling to Scotland, Scorish officers can be 
requested 10 invite the suspect to atrend a police station on a vwelumtary basis for 
interview under caution. 
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When it has not been practicable for an English/Welsh constable to make an arrest, but 
a constable has gone to Scotland to interview a suspect following arrest or detention by 
a Scottish constable for Scottish offences, or a person has voluntarily agreed to be 
interviewed, the English/Welsh constable should comply, insofar as it is practical, with 
the PACE Codes of Practice, in particular: 


e A suspect not under arrest or detention should be told that he/she is not under arrest 
or detention and that he/she is free to leave. 


e A suspect should be told that he/she may seek legal advice and that arrangements 
are made for legal representation when required. An appropriate adult should also 
be present when interviewing a youth or a mentally disordered or mentally handi- 
capped person. 


e Administer an English/Welsh law caution. When appropriate officers should warn 
arrested suspects of the consequences of failure or refusal to account for objects, 
substances or marks (s. 36 of the 1994 Act) and the failure or refusal to account for 
their presence in a particular place (s. 37). 


e Tape record the interview if possible. 


e If it is not possible to tape record the interview, a contemporaneous written record 
of the interview should be made. The suspect must be given the opportunity to read 
the record and to sign it. 


e Also, fingerprints etc. and non-intimate samples may be taken from an arrested or 
detained person with the authority of an officer of a rank no lower than inspector 
(s. 18 of the Criminal Procedure (Scotland) Act 1995). 


Scottish constables interviewing suspects in Scotland when they are aware that the 
interview is required for a prosecution in England and Wales, should comply with 
Scottish law. In addition, insofar as it is practical: 


e A suspect should be told that he/she may seek legal advice and that arrangements 
are made for legal representation when required. A solicitor may be present during 
any subsequent interview if the suspect requires. An appropriate adult should also 
be present when interviewing a youth or a mentally disordered or mentally handi- 
capped person. 


e When it is certain that the interview evidence will only be used in English/Welsh 
courts, the English/Welsh caution should be used. 


e ‘Tape record the interview if possible- 


e If it is not possible to tape record the interview, a written contemporaneous record 
of the interview should be made. The suspect must be given the opportunity to read 
the record and to sign it. 


English/Welsh officers should assist interviewing Scottish officers by providing a sched- 
ule of points to be covered in an interview. This could include a list of appropriate 
questions. 
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17.10.2 Suspects in England and Wales: Interview Evidence Required for Prosecutions 
in Scotland 


e English officers do not have any statutory or common law powers to detain or arrest 
a suspect without warrant who is believed to have committed an offence m Scotland 
If there is insufficient evidence for the issue of a warrant, and the case is not 
sufficiently serious to justify Scortish officers travelling to England or Wales to 
exercise their cross-border powers under the Act, English or Welsh officers can be 
requested to invite the suspect to attend an interview on a voluntary basis for 
interview under caution. 


e Where a Scottish officer has attended to interview the suspect, the Scottish form of 
caution should be given. 


° English and Welsh constables interviewing suspects in England/Wales when they are 
aware that the interview is required for a prosecution in Scotland, should comply 
with the PACE Codes of Practice, save that a Scottish caution should be used in the 
following terms: ‘You are not obliged to say anything but anything you do say will 
be noted and may be used in evidence.’ 


‘Fhe use of the English/Welsh caution may render the interview inadmissible in 
Scotland. 


Scottish officers should assist the interviewing officers by providing a schedule of points 
to be covered in an interview and a possible list of appropriate questions. 


In all circumstances officers should ensure that suspects fully understand the signifi- 
cance of a caution or warning. 
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THE CODE FOR CROWN 
PROSECUTORS 


1 Introduction 


1.1 The decision to prosecute an individual is a serious step. Fair and effective prosecution is essential to 
the maintenance of law and order. But even in a small case, a prosecution has serious implications for all 
involved — the victim, a witness and a defendant. The Crown Prosecution Service applies the Code for 
Crown Prosecutors so that it can make fair and consistent decisions about prosecutions. 


1.2 The Code contains information that is important to police officers, to others who work in the criminal 
justice system and to the general public. It helps the Crown Prosecution Service to play its part in making 
sure that justice is done. 


2 General Principles 


2.1 Each case is unique and must be considered on its own, but there are general principles that apply in 
all cases. 


2.2 The duty of the Crown Prosecution Service is to make sure that the right person is prosecuted for the 
right offence and that all relevant facts are given to the court. 


2.3 Crown Prosecutors must be fair, independent and objective. They must not let their personal views 
of the ethnic or national origin, sex, religious beliefs, political views or sexual preference of the offender. 
victim or witness influence their decisions. They must also not be affected by improper or undue pressure 


from any source. 


3 Review 


3.1 Proceedings are usually started by the police. Sometimes they may consult the Crown Prosecution 
Service before charging a defendant. Each case that the police send to the Crown Proseeution Service 1s 
reviewed by a Crown Prosecutor to make sure that it meets the tests set out in this Code. Crown Prosecutors 
mav decide to continue with the original charges, to change the charges or semetimes two stop the 


proceedings. 


3.2 Review, however, is a continuing process so that Crown Prosecutors can take into account any change 
in Circumstances. Wherever possible, they talk to the police first if they are thinking aban changing the 
charges or stopping the proceedings This gives the police the chance to provide more information that may 
affect the decision, The Grown Prosecution Service and the pole werk closely together to reach the neit 
deaasion, but the final responsibility for the decision rests with the Crown Prosecunon Service 
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4 The Code Tests 


4.1 There ave owe stages an the decision to prosecute, The first stage ts the evaduenena test. If the case does 
mat pass the evedennal test, it must mor go alread. no matter how tmperiant or serious t may be. If the case 
does pass the evniennal test, Crown Prosecutors must decide if a prosecution 1s needed in the public 
interest. 


42 This second stage ts she pac saves ess, The Crown Prosecution Service will only start or continue 
a presecuton when the case has passed Doth tests. The evidential test is explained in section 5 and the 
public interest test is explained in section 6. 


5 The Evidential Test 


5.1 Crown Prosecutors wmst be satisfied that there is enough evidence to provide a ‘realistic prospect of 
conviction’ agaimst each defendant on each charge. They must consider what the defence case may be and 
how that is likely to affect the prosecution case. 


5.2 A realiste prospect of conviction is an objective test. It means that a jury or bench of magistrates, 
properly directed im accordance with the law, is more likely chan not to convier the defendant of the charge 
alleged. 


5.3 When deciding whether there is enough evidence to prosecute. Crown Prosecutors must consider 
whether the evidence can be used and is rehable. There will be many cases in which the evidence does not 
gwe any cause for concern. Bur there will also be cases in which the evidence may not be as strong as it 
first appears. Crown Prosecutors must ask themselves the following questions: 


Gan the evidence be used in court? 


(@) Is ut hkely thar the evidence will be excluded by the court? There are certain legal rules which might 
mean that evidence which seems relevant cannot be given at a trial, For example. is it likely that the evidence 
will be excluded because of the way in which it was gathered or because of the rule against using hearsay 
as evidence? If so, is there enough other evidence for a realistic prospect of conviction? 


Is the evidence reliable? 


(b) Is aw likely thar a confession is unreliable. for example, because of the defendants age, intelligence or 
lack of understanding? 

(© ls the witness's background likely to weaken the prosecution case? For example, does the witness have 
aay dubwous motive that may affect his or her attitude to the case or a relevant previous conviction? 

RD If the nenu of the defendant is likely to be questioned, is the evidence about this strong enough? 


5.4 Crown Prosecutors should not ignore evidence because they are net sure that it can be used or is 
reliable. But they should look closely at it when deciding if there is a realistic prespect of conviction. 


6 The Public Interest Test 


edl In 1951, Lord Shaweress, who was Attomey-General, made the classic statement on public interest. 
which has been supperted by Attorneys-General ever since: ‘It has never been the rule in this country = I 
hope it never will be - that suspected enminal offences must automatically be the subject of prosecution’. 
(House of Commons Debates, Vol. 483, col. 681, 29 January 1951.) 


6.2 The public torerest must be considered in each case where there is enough evidence to provide a 
realistic prospect of conviction. In cases of any seriousness, a prosecution will usually take place unless there 
are public interest factors tending agamst prosecution which clearly outweigh these tending in favour. 
Although there may be public interest factors against prosecution im a particular case, often the prosecution 
should go ahead and those factors should be put to the court for consideration when sentence is being 
passed. i 
6.3 Crown Prosecutors must balance factors for and against prosecution carefully and fairly. Public 
interest factors hat can affect the decision to prosecute usually depend on the seriousness of the offence or 
the circumstances of the offender. Some factors may increase the need to prosecute but others may suggest 
that another course of action would be better. 
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The tollowmg has of some cor», ,0n Public interest factors, beth fer wid Ae pE, ane Tier 
exhaustive. The factors that apply will depend on the facts in each case. 


Some common public interest factors in favour of prosecution 


6.4 The more serous the offence, the more likely it is thar a proseemmon wall be needed im the pulslic 
interest. A prosecution is likely to be needed if: 


(a) a conviction is likely to result in a significant sentence; 

(b) a weapon was used or violence was threatened during the commission of the offence; 

(œ) the offence was committed against a person serving the publie (for example, a police or prisen officer, 
or a nurse); 

(d) the defendant was in a position of authority or trust; 

(e) the evidence shows that the defendant was a ringleader or an organiser of the offence; 

(f) there is evidence that the offence was premeditated; 

(g) there is evidence that the offence was carried out by a group; 

(h) the victim of the offence was vulnerable, has been put in considerable fear, or suffered personal arrack, 
damage or disturbance; 

(i) the offence was motivated by any form of discrimination against the victim’s ethnic or national origin, 
sex, religious beliefs, political views or sexual preference; 

(j) there is a marked difference between the actual or mental ages of the defendant and the victim, or if 
there is any element of corruption; 

(k) the defendant’s previous convictions or cautions are relevant to the present offence; 

(Q) the defendant is alleged to have committed the offence whilst under an order of the court; 

(m) there are grounds for believing that the offence is likely to be continued or repeated, for example, by 
a history of recurring conduct; or 

(n) the offence, although not serious in itself, is widespread in the area where it was committed. 


Some common public interest factors against prosecution 
6.5 A prosecution is less likely to be needed if: 


(a) the court is likely to impose a very small or nominal penalty; 

(b) the offence was committed as a result of a genuine mistake or misunderstanding (these factors must 
be balanced against the seriousness of the offence); 

(c) the loss or harm can be described as minor and was the result of a single incident, particularly if it was 
caused by a misjudgment, 

(d) there has been a long delay between the offence taking place and the date of the trial, unless: 

the offence is serious; 

the delay has been caused in part by the defendant; 

the offence has only recently come to light; or 

the complexity of the offence has meant that there has been a long investigation; 

(e) a prosecution is likely to have a very bad effect on the victim’s physical or mental health, always bearing 
in mind the seriousness of the offence; 

(f) the defendant is elderly or is, or was at the time of the offence, suffering from significant mental or 
physical ill health, unless the offence is serious or there is a real possibility that it may be repeated. The 
Crown Prosecution Service, where necessary, applies Home Office guidelines about how to deal with 
mentally disordered offenders. Crown Prosecutors must balance the desirability of diverting a defendant 
who is suffering from significant mental or physical ill health with the need to safeguard the general public: 
(g) the defendant has put right the loss or harm that was caused (but defendants must not avoid 
prosecution simply because they can pay compensation); or 

(h) details may be made public that could harm sources of information, international relations or national 
security. 

6.6 Deciding on the public interest is not simply a matter of adding up the number of factors on cach 
ade, Crown Prosecutors must decide how important each factor is in the cireumstances of cach case and 
go on to make an overall assessment. 


The relationship between the victim and the public interest 

6.7 The Grown Prosecution Service acts in the public interest. net jusi im the miterests of any one 
individual But Crown Prosecutors must always think very carefully about the interests of the manm, which 
are an important factor, when deciding where the public interest lies. 
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Youth offenders 


AS Crown Prosecurors must consider the imerests of à yout when deciding whether if is im the public 
interest to prosecute, The stigma of a convicnon can cause very serious harm to the prospects ofa youth 
ottender or a young adult. Young offenders can sometimes be dealt with without going Ww court. Burt Crown 
Prosecutors should not avoid prosecuting simply because of the defendants age. The seriousness of the 
offence or the offender’s past behaviour may make prosecution necessary. 


Police cautions 


6.9 ‘The police make the decision tw caution an offender in accordance with Home Office guidelines. If 
the defendant admits the offence, cautioning is the most common alternative to a Court appearance. Crown 
Prosecutors, where necessary. apply the same guidehnes and should look at the alternatives to prosecution 
when they consider the pubhe interest. Crown Prosecutors should tell the police if they think that a caution 
would be more suitable than a prosecution. 


7 Charges 

7.1 Crown Prosecutors should select charges which: 
(a) reflect the seriousness of the offending; 

(b) give the court adequate sentencing powers; and 


(c) enable the case to be presented in a clear and simple way. 


This means that Crown Prosecutors may not always continue with the most serious charge where there is 
a cheice. Further, Crown Prosecutors should net continue with more charges than are necessary. 


72 Crown Prosecutors should never go ahead with more charges than are necessary just to encourage a 
defendant to plead guilty to a few. In the same way, they should never go ahead with a more serious charge 
just to encourage a defendant to plead guilty to a less serious one. 


sion made by the court 


7.3 Crown Prosecutors should net change the charge simply because of the dec 
or the defendant about where the case will be heard. 


8 Mode of Trial 


8.1 The Crown Prosecution Service applies the current guidelines for magistrates who have to decide 
whether cases should be tried in the Crown Court when the offence gives the option. (See the “National 
Mode of Trial Guidelines’ issued by the Lord Chief Justice.) Crown Prosecutors should recommend Crown 
Court trial when they are satisfied that the guidelines require them to do so. 


8.2 Speed must never be the eniy reason for asking for a case to stay in the magistrates’ courts. But Crown 
Prosecutors should consider the effect of any likely delay if they send a case to the Crown Court, and any 
possible stress on victims and witnesses if the case is delayed. 


9 Accepting Guilty Pleas 


9.1 Defendants may want to plead guilty tw some, but not all, of the charges. Or they may want to plead 
guilty te a diferent, possibly less serious, charge because they are admitting only part of the crime. Crown 
Prosecutors should only accept the defemdant’s plea if they think the court is able to pass a sentence that 
matches the seriousness of the offending. Crown Prosecutors must never accept a guilty plea just because 
it is convenient. 


10 Re-starting a Prosecution 


10,1 People should be able to rely on decisions taken by the Crown Prosecution Service. Normally, if the 
Crown Prosecunon Service tells a suspect or defendant that there will not be a prosecution, or that the 
presecutiren has been stepped. that is the end of the matter and the case will not start again. But occasionally 
there are speczal reasons why the Crown Prosecution Service will re-start the prosecution, particularly if the 
case Is serious. 
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10.2 These reasons include: 


(a) rare cases where a new lvok at the orgirral decision shows that a was clearly wrong and sheowhd mor be 
allowed to stand; 

(b) cases which are stopped so that more evidence which is likely to become available im Wie Marly near 
future can be collected and prepared. In these cases, the Crown Prosecutor will rell the defendam thar the 
prosecution may well start again; 

(WE) cases which are stopped because of a lack of evidence but where more sgmificunt evidence is discovered 
later. 


11 Conclusion 


11.1 The Crown Prosecution Service is a public service headed by the Director of Public Prosecutions. It 
is answerable to Parliament through the Attorney-General. The Code for Crown Prosecutors 1s issued under 
section 10 of the Prosecution of Offences Act 1985 and is a public document. This is the third edition and 
it replaces all earlier versions. Changes to the Code are made from time to time and these are also published 


11.2 The Code is designed to make sure that everyone knows the principles that the Crown Prosecunon 
Service applies when carrying out its work. Police officers should take account of the principles of the Code 
when they are deciding whether to charge a defendant with an offence. By applying the same principles, 
everyone involved in the criminal justice system is helping the system to treat victims fairly, and to prosecute 
defendants fairly but effectively. 
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CPS NATIONAL CASEWORK 
GUIDELINES: VISUAL 
IDENTIFICATION 


CONTENTS PARAGRAPH NO. 
Rameonale for Guidelines 1 
Purpose far Guutelines © 
Asseseng the Quality of Visual Wdentification Evidence i 
General Appreach w hientitication Evidence 8 
Cases where Visual Menntication Evidence is net crucial 13 
Cases where Visual Identification Evidence is crucial 15 
Whar Bactors have caused the Witness to Identity the Suspect? 3 
What ame the Sarrvae Cruma ct he nena? 32 
How Reltable is the ldendiing Wimess? D 
Is the Manner ef the Identficanen Satisfactory? 30 
Supperang Evidence 28 
Recosninen Evidence 32 
Idenativaner Prooedures 34 
Deck Kienaficanen 39 
E@ect of Breaches of Coxes of Practive 40 


Raoonaie for eutdelines 


I am bheg bee rccemaeed thet cenicmor ef vy] hientiäosson masi be crested with gost came as 
sperano law seers & cam, foc 2 sambor of meas, be wewelik. The Devlin Repor on Evitieace of 
Liaceefenee a CITI cme et Sa A aS RS Sheen Ys Oe eas Pee 
actualer possible wrong convictions’. 


2 The cusdelines tard down in Rv Tarnbedl & Orters (1977) 03 Cr App R 132 have largely succeeded in 
cmn 4 veer ct Trad By thee courts to otses Where che erdene smansi an 
or substantially an visual tdentticanen. 


3. The fimt edition of the Code tor Crown Prosecutors listed identification issues as matters to which 
pereca iaki hse perimeter resard shen ralang the ndide. The presem aiian Of te Code 
she brbiighm the ctimdelcy ci atermticones erkiesce when sattsfrmne ihe cyjéerad rst. Redieble usm 
gisis bde miemittcumen eridece es an exsentral feature im every case no matter how minor 
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+ The 1994 Discontinuanee Survey revealed that 43°. of the cases surveved were Giscewtatsemt af 4 peel 
of insufficient evidenee. A quarter of these (14% of the overal dweonimuañnee figure reprowennme Lite 
cases) were discontinued as a result of doubts concerning identification evidence. 


5. Furthermore, of those cases prosecuted by the Service, 482 were dropped at the Crown Cowart inecatace 
of doubts about identification with a further 483 resulung in judge directed acquittals. 


Purpose for guidelines 


6. The purpose of these guidelines is to offer guidance to prosecutors to assist them in 


resolving doubts concerning identification evidence; 
assessing the evidential weight and strength of the identification evidence. 


Assessing the quality of visual identification evidence 
7. In summary the recommended approach is as follows. 


(1) Consider whether the evidence of identification is crucial or not crucial to a realistic prospect of 
conviction. 


(2) If it is net crucial, look at the strength of the other evidence, as well as the identification evidence, 
before reaching a decision whether to prosecute. 


(3) If the identification evidence is crucial consider: 


what factors have influenced the witness in his or her observation of the suspect? 
what are the surrounding circumstances of the observation? 

what is the reliability of the identifying witness? 

whether the manner of identification is satisfactory? 


(4) Consider whether the identification evidence (whether crucial or not) can be supported by other 
evidence or circumstances. 


(5) Equally, consider whether the identification evidence is undermined by other evidence or circum- 
stances. 


(6) Consider additional points in recognition cases. 
(7) Look at identification procedures, including circumstances when a parade may be unnecessary. 
(8) Avoid dock identifications. 
(9) Consider the effect of a failure to hold a parade or breaches in the Codes of Practice. 
(10) Ensure disclosure duties are followed. 
General approach to identification evidence 
8. Cases involving visual identification fall into two broad categories: 


those where the accuracy of the purported identification is an issue; and 
those cases where the veracity of the witness is an issue. 


O, In the former category are cases where the witness has never Seen the suspect before and the quality of 
the idenufication is paramount. The latter category will include situations where a witness may be untruthful 
not only when making a visual identification but alse when making an identificanon in a recognition case 
As a first step prosecutors must determine the exact nature of the identification issue. 


10. The police must forward all relevant information about the arcumstances of mentiticasen and the 
identitvine witness(es). This may include a photograph of the defendant if it wall assist your reveew fameren 
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At the very least prosecutors should have a copy of the initial report of the crime, and in appropriate cases 
a description of the physical appearance and clothing of the suspect when he was first taken into custody. 
Police should forward copies of all first descriptions given by potential witnesses and recorded in accordance 
with para 2 of Code D. 


11. Consideration should be given to the importance of identification in relation to the evidence as a 
whole. For example: 


is there other reliable supporting scientific evidence, such as fingerprint or DNA evidence? 
is there a reliable and admissible confession or part admission? 

is there other direct or circumstantial evidence which connects the suspect with the offence? 
does the case rest entirely on visual identification evidence? 


12. Consideration of the factors in paragraph 11 above will result in an assessment whether the 
identification evidence is crucial to a realistic prospect of conviction. 


Cases where visual identification evidence is not crucial 


13. In cases where visual identification evidence is not crucial, a flawed identification need not be fatal 
provided that other reliable and admissible evidence exists. An identification of someone other than 
the suspect, where a positive identification was reasonable in all the circumstances, may cast doubt on the 
overall sufficiency of evidence, but this will need to be balanced against the other evidence available. 


14. Where there has been a positive identification, even though that evidence is not crucial, a prosecutor 
should still look carefully at the strength of the identification evidence in accordance with the steps set out 
in paragraphs 18-27 below. 


Cases where visual identification evidence is crucial 


15. Where the visual identification evidence is crucial, a flawed or a wrong identification is likely to be 
fatal. Such circumstances will vary from case to case but the most common situations include the following: 


e no identification, where the witness provided a good description but failed to identify the suspect either 
at the scene or on a parade; 

èe a partial’ identification, such as an indication after the parade has concluded; 

e a flawed identification where the parade or other identification procedure was in breach of Code D or 
unlikely to satisfy the court as an ‘instant confrontation’ (see paragraph 37 below). 


e a wrong identification where a person other than the suspect was identified, either on a parade or at the 
scene. 


16. Every case will depend on its own merits but cases of the type described at paragraph 15 above will 
seldom be likely to satisfy the evidential sufficiency test. 


17. Where the visual identification evidence is crucial and there is, what appears on the face of the 
statements, a positive identification, there is still a need to look further at the strength of that identification. 
This may involve seeking information from the police which is not on the file (see paragraph 20 below). 


18. First, determine the exact nature of the identification issue: 


e is it a straightforward visual identification issue? 
e is it a case where recognition evidence, rather than identification, is the real issue? 
e is the veracity of the identifying witness the principal issue? 


19. This last aspect is not pursued further in these guidelines. Where the defence is likely to be that the 
witness is lying, for whatever reason, the quality of the identification evidence is not an issue. Witnesses tell 
lies for a multitude of reasons and if they choose to be untruthful about an identification issue, it is not 
really an issue of identification quality. Even in these cases, you should assess the veracity of identification 
witnesses, as you would any other witness, to ensure that any necessary remedial action is taken at the 
earliest opportunity. 
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2 ions kan a 
20, Socondiv, consider (by æ careful serunmy of the stavenrent: yd, di meowssarr, by socke Turis 
information from the police) the following. 


What factors have caused the witness to identify the suspect (see paragraph 21 below)? 
What are the surrounding circumstances of the identification (see paragraph 22 below)? 
How reliable is the identifying witness (see paragraphs 23-25 below)? 

Is the manner of identification satisfactory (see paragraphs 26-27 below)? 


What factors have caused the witness to identify the suspect? 


21. For example: 


e is there a particular resemblance of features such as the shape of eyes or nose, colour or type of hair tër 
absence of hair), colour or shape of beard? 

e does the suspect have any distinguishing features, such as a tattoo, a scar or even a particularly disunmcuwe 
height? 

e is there anything distinctive about the suspect’s mannerisms, stance, voice or clothing? 

e was there a use of a nickname at scene attributable to suspect by other evidence? 
is there a danger that the identification is based on assumption because the suspect is in the company 
of others common to both scene of incident and scene of identification? 

e is the identification simply based on powers of observation and recall? 


What are the surrounding circumstances of the identification? 
22. For example: 


how long was the suspect under observation? 

at what distance? 

in what light? 

was the observation impeded? 

had the witness seen the suspect before (and is the real issue therefore one of recognition rather than 
identification)? 

how long elapsed between the original observation and the subsequent identification to police? 

were there any particular reasons for noting the suspect? 


How reliable is the identifying witness? 
23. For example: 


e what is the age of the witness (is the witness very young or elderly)? Prosecutors must guard against 
making unwarranted assumptions about witnesses based on age or perceived disability. 

e whether the witness is in possession of all his or her faculties (no suggestion of senility, forgetfulness, 
poor eyesight, mental instability etc)? 

è is there anything else about the witness which may be material? (Are spectacles or contact lenses worn? 
is the witness long-sighted or short-sighted? a lip reader may have enhanced powers of observation from 
the necessity of having to observe closely facial features etc.). 

e does the first description given to the police (in accordance with Code D} match the appearance of the 
accused? 

e is the witness related to the defendant(s) or other witnesses? 


24. Lf the identifving witness is a police officer, do not assume that the evidence of identification is stronger 
than if the witness were a member of the public. [See also Note 2A in Code D]. 


25. Tt is obviously vital that the police provide as much information as possible about any witness who 
purports to identify a suspect. The police will know the witness; the prosecutor will only have an nnpressien 
from the statement. The police should provide, or, if necessary, be asked to provide, information about the 
witness. Elderly witnesses may have deteriorating faculties or be taking medication which could affect whe 
reliability of their evidence. A younger wiiness who, on the face of things. seems ve be a good witness may 
wear glasses or contact lenses and may not have been wearing spectacles at the relewant tame All these 
marters must be taken mto account when assessing the quabry ef idenuheanen, If this mfermetoen is net 
clear from the papers, the prosecutor must ask the police for full details. 
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Is the manner of identification satisfactory? 


26. An identification made on a parade remains the most satisfactory way of dealing with identification 
issues. Group and video identifications, provided they are carried out in accordance with the requirements 
of the Code D, will also provide cogent evidence. Confrontation evidence, whilst sometimes unavoidable, 
does not carry the same weight as identification by other means. This should be borne in mind when 
considering the quality of identification. 


27. Assessment of whether the manner of identification is satisfactory will include consideration of any 
reasons to support the decision to rely on a method of identification other than an identification parade: see 
paragraph 34. 


Supporting evidence 


28. The strength of the identification evidence may be improved when other evidence or circumstances 
which can support the evidence of identification exists, such as: 


identification by another witness; 

similar fact and multiple offences committed by the same person; 
self-incriminating evidence such as admissions or a false alibi; 
deliberate lies relating to a material issue; 

correct identification of other participants in the offence. 


29. There is case law to support each of these examples. Before discontinuing a case because of poor 
quality identification, prosecutors must examine the surrounding evidence and circumstances to ascertain 
whether it is capable of supporting the identification evidence. 


30. Remember that the provisions of s. 76(4) of PACE can assist in identifications even when admissions 
are excluded. 


31. Caution should be exercised against placing more reliance than is appropriate on supporting evidence 
when the underlying evidence of identification is intrinsically weak. Special caution is required when a 
defendant admits presence at scene but denies involvement in the offence. A prosecutor would need to 
ensure that there is sufficient evidence to identify the defendant as a participant (see R v Thornton (1995) 
1 Cr App R 578 and R v Slater (1995) 1 Cr App R 584). 


Recognition evidence 
32. If the case is one where the witness recognises the suspect as someone he or she has seen before, 
consider: 


how long has the witness known the suspect? 

in what circumstances did they meet? 

how many times has the witness seen the suspect? 

how long ago was the witness’s last sighting of the suspect before the incident? 
does the witness know the suspect only by sight or have they spoken? 

does the witness know the name and address of the suspect, and if so, how? 
does the suspect have any particular distinguishing features? 

have the police confirmed the person arrested is the one the witness refers to? 


33. The words in a statement, ‘who I now know to be’ should always prompt further enquiries to ascertain 
the answers to the questions posed in paragraph 32 above. Whether the witness’ knowledge was gained 
before or after the incident may have an impact on the evidence and prosecutors should consider the effect 
it is likely to have. 


Identification procedures 
34. The quality of the identification evidence will also be assisted by the circumstances in which the 
witness actually makes the identification of the suspect (as distinct from the circumstances in which 


the suspect was observed). This will depend on the propriety of the identification parade or other means of 
identification in the Codes of Practice. 
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33. Consider whether enntication procedures brave been tollkaved “Phe police sould se ihe muihuw 
in the order set out below: 


a parade; 

a group identification; 
a video film; 

a confrontation. 


eevee 


36. An identification parade should be held where: 


the suspect disputes identification and consents to a parade 

the witness indicates that he or she is able to identify or might be able to identity the persons reypernsible 
for the offence (even if they have seen a photograph or identikit picture, or a video recording of uve 
offence on television). 


If both of the above situations apply, an identification parade should be held whether or not the suspect has 
been charged. 


37. An identification parade need not be held where 


e the suspect does not consent to a parade (when one of the other identification methods should be 
employed); É 

e the suspect has an unusual appearance; 
it is impracticable to hold a fair parade; 

e there has been an ‘instant confrontation’ within minutes of the offence and in close proxinuty to the 
scene; [but note the conflicting authorities on this point]. 

e the witness has been taken to the scene in accordance with the terms of paragraph 2.17 of Code D; 

e in some circumstances, the issue is one of recognition and no useful purpose would be served. 


38. The good faith of the officer is likely to be an issue at any trial and prosecutors will need to explore 
with the police whether the failure to hold a parade was, in all the circumstances, reasonable. 


Dock identifications 


39. Reliance should not be placed on dock identifications. The only possible exception is a recognition 
case where a parade was neither essential under Code D nor of any real value. 


Effect of failure to hold a parade or breaches of the Codes of Practice 
40. The existence of a breach of the Codes of Practice does not mean that the case should be discontinued 


automatically. The importance of the breach and its effect on the fairness of the identification must be 
considered carefully. 
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DISCLOSURE: CRIMINAL 
PROCEDURE AND INVESTIGATIONS 
ACT 1996: CODE OF PRACTICE 
UNDER PART II 


Introduction 


1.1 This code of practice is issued under part II of the Criminal Procedure and Investigations Act 1996 
(‘the Act’). It applies in respect of criminal investigations conducted by police officers which begin on or 
after the day on which this code comes into effect. Persons other than police officers who are charged with 
the duty of conducting an investigation as defined in the Act are to have regard to the relevant provisions 
of the code, and should take these into account in applying their own operating procedures. 

1.2 This code does not apply to persons who are not charged with the duty of conducting an investigation 
as defined in the Act. 


1.3 Nothing in this code applies to material intercepted in obedience to a warrant issued under section 2 
of the Interception of Communications Act 1985, or to any copy of that material as defined in section 10 
of that Act. 

1.4 This code extends only to England and Wales. 

Definitions 


2.1 In this code: 


— a criminal investigation is an investigation conducted by police officers with a view to it being 
ascertained whether a person should be charged with an offence, or whether a person charged with 
an offence is guilty of it. This will include 


— investigations into crimes that have been committed; 


— investigations whose purpose is to ascertain whether a crime has been committed, with a view 
to the possible institution of criminal proceedings; and 
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imvestigations whieh begin wi the belief thar a crime may be cormmmitred. fur cearmyile where mw 
police keep premises or meiwicduals under obserwation for a peried wh rime. wrth 2 view to Use 
possible institution of criminal proceedings; 


charging a person with an offence includes prosecution by way of summons; 


an investigator is any police officer involved in the conduct of a criminal investigation. All 
inyesugators have a responsibility for carrymg out the dies imposed on them onder this ote. 
including in particular recording information, and retaining records of miformanon amd obier 
material; 


the officer in charge of an mvestigation is the police officer responsible for directing a criminal 
investigation. He is also responsible for ensuring that proper procedures are in place for recording 
information, and retaining records of information and other material, in the invesugation: 


the disclosure officer is the person responsible for examining material retained by the police dunng 
the investigation; revealing material to the prosecutor during the investigation and any crimimal 
proceedings resulting from it, and certifying that he has done this; and disclosing material to the 
accused at the request of the prosecutor;_ 


the prosecutor is the authority responsible for the conduct of criminal proceedings on behalf of the 
Crown. Particular duties may in practice fall to individuals acting on behalf of the prosecuting 
authority; 


material is material of any kind, including information and objects, which is obtained in the course 
of a criminal investigation and which may be relevant to the investigation; 


material may be relevant to an investigation if it appears to an investigator, or to the officer in charge 
of an investigation, or to the disclosure officer, that it has some bearing on any offence under 
investigation or any person being investigated, or on the surrounding circumstances of the case, 
unless it is incapable of having any impact on the case; 


sensitive material is material which the disclosure officer believes, after consulting the officer in 
charge of the investigation, it is not in the public interest to disclose; 


references to primary prosecution disclosure are to the duty of the prosecutor under section 3 of the 
Act to disclose material which is in his possession or which he has inspected in pursuance of this 
code, and which in his opinion might undermine the case against the accused; 


references to secondary prosecution disclosure are to the duty of the prosecutor under section 7 of the 
Act to disclose material which is in his possession or which he has inspected in pursuance of this 
code, and which might reasonably be expected to assist the defence disclosed by the accused in a 
defence statement given under the Act; 


references to the disclosure of material to a person accused of an offence include references to the 
disclosure of material to his legal representative; 


references to police officers and to the chief officer of police include those employed in a police 
force as defined in section 3(3) of the Prosecution of Offences Act 1985. 


General responsibilities 


The functions of the investigator, the officer in charge of an investigation and the disclosure oficer are 
separate. Whether they are undertaken by one, two or more persons will depend on the complenrty of the 
case and the administrative arrangements within each police foree. Where they are undertaken by more than 
one person, close consultation between them is essential to the effective performance of the dunes umpesed 
by this code. 


The chief officer of pohee for cach police foree is responsible for putting in place arrangements to 
ensure thar uy every invesu@ation the dentry of the otheer in charge of an myesteation and the daschosive 
officer is recorded. 
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5S Whe offer in charge of an investigation may delegate tasks to another ineestagatos ar to cyilinns 
emeplowsd by die police force, hun he remains responsible for crating that these dare been carried oun and 
foe accommeng for any general polices followed 19 the tnvestgution. In particular, i ts an essentta} part of 
hes arses tó ensure that afl miatowial which may be relevant fo an investigation ts rorsined, and erther sate 
awailabte 16 the aischostire officer or (in excertioesl circumstances) revealed directly 1 the proseculor, 


Sk be Conducting as davestegation, the wnvostgator should pursue all reasonable lines oF inquiry. whether 
these pom towards or away fom the suspect. What is eeasonable in cach case will depend on the parcular 
CATOGESTENCOS. 


15 Uf dhe officer in charge of as invesnganon bebeves that other persons may de w possession of nrarcrial 
dure may be relevant re fhe uyvestegation, aod if this has not bees obtained under paragraph 3 4 above, he 
should ask the disclosure oficer to inform them of dre existence of the investigation and fo tinye then © 
yerin the mirena? ia case they receive 4 roquest for its disclosure, The disclosure oficer should inform the 
Prosecimor that they mey have such zameril However, the othcer w charge ef an tnvestigating ts nos 
reqeéred to make speculanve cnquines of other persans there mest be some rason fe believe that they may 
have relowaes material That reason may come from miarmatan previded m the police by the accused or 
from other inquiries made or from some other source. 


in each investigation. 
Recording of information 


4.2 Hi material which mav be relevare co dre anweseagatios Consists of miomani which ts net recorded in 
amy foo. the oBicer p charge of an investigates must ensure thal i ts recorded in a durable or retrrevable 
farm (whether in writing, on video or audio tape, or on computer disk). 


4.2 Where i s get pranci ro remin the minal recond of informanon because «forms part of a larger 
scoord winch k te be destroyed, ts coments shouki be qansferred as a true record m a durable and mere 


4.3 Negstre mefermanon is often reievani to an towestygation. Lf it may be relewant wrest be recorded. 
An example mighe be a number of people presen: im a parncular place at a particular nme whe state that 
they saw nothing unusual. 


4.4 Where information which may be relevant is Obtamed, i must be recorded at the time if = obtained 
aras soun as practicabie-sfter thet ame. This inchates, for example, wnformation obtamed in house-to-house 


fant a Oy "spent to sevardi informanen promptly does nex require aa snvesngater to take 
a statement from a witness where it would not otherwise be taken. 


Retention of material 
(a) Duty to retain material 


Ss | : The unvestigator must retain matemal abisiñed is a criminal mwestigation which may be relevant wo 
dhe mvestigation This ilede asi oniy marerial coming into the possesstan of the invesngator (such as 
documents semed a the course of searching premises) but also maternal generated by him (such as interview 
pecosdk)., Matenal may be plretegrapied. or veraened tm the form ef a copy rather than the anginal, if the 
ongl ss persshable, or was supphed to the investigator rather than generated by hum and is to be returned 
to its owner. 


32 Where mareral has been semed kè the exorcise of the powers wf seszure conterred by the Police and 
Crimmmel Evadence Act 1994, the daty co reram it under this code is subject te the provesions on the 
retention of seized material in section 22 of thar Act. 


3.3 © the officer in charger of an mvesngation becomes aware as a result of developments in the case that 
raaterial proyumsly sxacined bax mot seemed (because it was net thought ro be relevant) may now be 


296 


DISCLOSURE: CODE OF PRACTICE 


relevant to the Investigation, he should, wherever pracuesble, mke steps to ottænmi it èr stare thar gr is 
retained for further inspection or for production in court if required. 


3.4 The duty to renun material includes in parucular the dury to reran material taling asio the fellow 
categories, where it may be relevant to the investigation: 


crime reports (including crime report forms, relevant parts of incident report books or pele 
officers’ notebooks); 


— custody records; 


= records which are derived from tapes of telephone messages (for example, 999 culls) contaimmy 
descriptions of an alleged offence or offender; 


— final versions of witness statements (and draft versions where their content differs from the final 
version), including any exhibits mentioned (unless these have been returned to their owner on the 
understanding that they will be produced in court if required); 


— interview records (written records, or audio or video tapes, of interviews with actual or potential 
witnesses or suspects); 


— communications between the police and experts such as forensic scientists, reports of work carried 
out by experts, and schedules of scientific material prepared by the expert for the investigator. for 
the purposes of criminal proceedings; 


— any material casting doubt on the reliability of a confession; 
— any material casting doubt on the reliability of a witness; 
— any other material which may fall within the test for primary prosecution disclosure in the Act. 


5.5 The duty to retain material falling into these categories does not extend to items which are purely 
ancillary to such material and possess no independent significance (for example, duplicate copies of records 
or reports). 


(6) Length of time for which material is to be retained 


5.6 All material which may be relevant to the investigation must be retained until a decision is taken 
whether to institute proceedings against a person for an offence. 


5.7 If a criminal investigation results in proceedings being instituted, all material which may be relevant 
must be retained at least until the accused is acquitted or convicted or the prosecutor decides not to proceed 
with the case. 


5.8 Where the accused is convicted, all material which may be relevant must be retained at least until: 


— the convicted person is released from custody, or discharged from hospital, in cases where the court 
imposes a custodial sentence or a hospital order; 


— six months from the date of conviction, in all other cases. 


If the court imposes a custodial sentence or hospital order and the convicted person is released from custody 
or is discharged from hospital earlier than six months from the date of conviction, all material which may 
be relevant must be retained at least until six months from the date of conviction. 


5.9 Ifan appeal against conviction is in progress when the release or discharge oceurs. or at the end of 
the period of six months specified in paragraph 5.8, all material which may be relevant must be revaimed 
until the appeal is determined. Similarly, if the Criminal Cases Review Commission is consider an 
application at that point in time, all material which may be relevant must be retamved at least until the 
Commission decides not to refer the case to the Court of Appeal, or unn the Court devermines the appeal 
resulting from the reference by the Commission. 
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Sie Marenat need nor be remuned by the police as required in paragraph S-S Mf (owas sefved anh 16 to Be 
returmed to its owner. 


Preparation of material for prosecuter 
tad Ineaduerion 


Gl The offieer im charge of the investigation. the disclosure officer or an invesngator may seek advice trom 
tie prosecutos abour whether any partiaile ftom of material may be relevant to dhe investigation 


aa Marena which may be relevant to an invesiation, which has bees remained m acoordance with this 
code. aad Which the disclosure Scor believes will not form part of dhe prosecution case, must be listed on 
a schedule. 


A3 AWarerial which dhe disclosure offieer Goes nor beltewe is sensitive must be listed on a schedule of 
non-sensitive materal The schedule must mchude a starement that the disclosure officer Gees nor beheve 


64 Any unitesl which is heitewed to be sensitive must be either listed on a schedule of sensivo marenal 
or, in exceptional circumstances, revealed to the prosecutor sepamtely, 


AS Paragraphs 6.6 «© 6 11 below apply w bati sensinve and mon-scnsiave orateral, Paragraphs 0.12 0 
9.14 apply to sensitive material only. 


Th  Circumstanees in which a schedule is 1 be prepared 
Se “The desclesuee Officer mest ensure timna schedule ts prepared w the followseg circumstances: 
— the accused is charged with an offence which is triable only on indictment: 


thre accused is Charged with an offenve which s mabe cither way, and ir i considered either that 
the: casete likely vo be sted om indictment or thar die accused Is Wkely to plead nor guilty at a 


dhe secased ts charged with a susmenary offence. and tr ts cemsxi¢red thar ke is likely ro plead not 
gailty. + 


67 be cespect ef ectherway and summary bitences, a schedale may not be needed i a person has admitted 
the offence. or if a police officer wimessed the offence and that person has not denied it. 


OS ifu s belsewed char tle accused ts likely ro plead guilty at a summary mal, iris ant necessary to prepare 
a scheti om adwance Uf, comerary te this belief, the socused pleads avt guilty at a summary tral, or the 
o@emce ts tO be ened on indictment, the disclosure officer mist ensure thar a schedule is prepared as soon 
as Is reasonably practicable after that happens. 


jo) Wav mm seditch mrarerial is w be listed on schedule 


br ‘The debase officer should ousie char cack tem: of material ts listed. separately on the schedule, 
and ts mumbered consectunvely, The desanpton of cach item should make clear the nature of the mem and 
howd conta secur demi) to enable the prosecutor to decide whether be needs to inspect the marerral 
before deciding whether or not it should be disclosed. i 


6 10 iasomie emye: n mar not be practivable ro list cach item of maternal sepurarely. For example, 
there may be vat ites of è similar or repetitwe mature. These may be listed in a Meck and described by 
quantity and generic nte. 

6.41 Ewen if some avarerial ts fied in a block, the disclosure officer must emsure that any items amont 
ties material which misiu meer the test for prunary prosecution: disclosure are listed and described 
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(d) Treatment of sensitive material 


6.12 Subjeet w paragraph 6.13 below. the disclosure officer must lst om aà sermitive schestule any meateriad 
whieh he believes it is not in the public interest to disclose, and the reason for chat bebet | te schedule 
must include a staverment thar the disclosure officer believes the material is sersinwe Depending on rhe 


circumstances, examples of such material may include the following among others: 


— material relating to national security; 
- material received from the intelligence and security agencies; 


— material relating to intelligence from foreign sources which reveals sensinve intelligence gathering 
methods; 


— material given in confidence; 


— material which relates to the use of a telephone system and which is supplied to an investigator 
for intelligence purposes only; 


— material relating to the identity or activities of informants, or under-cover police officers, or other 
persons supplying information to the police who may be in danger if their identities are revealed; 


— material revealing the location of any premises or other place used for police surveillance, or the 
identity of any person allowing a police officer to use them for surveillance; 


— material revealing, either directly or indirectly, techniques and methods relied upon by a police 
officer in the course of a criminal investigation, for example covert surveillance techniques, or 
other methods of detecting crime; 


— material whose disclosure might facilitate the commission of other offences or hinder the 
prevention and detection of crime; 


— internal police communications such as management minutes; 
— material upon the strength of which search warrants were obtained; 
— material containing details of persons taking part in identification parades; 


— material supplied to an investigator during a criminal investigation which has been generated by 
an official of a body concerned with the regulation or supervision of bodies corporate or of persons 
engaged in financial activities, or which has been generated by a person retained by such a body; 


— material supplied to an investigator during a criminal investigation which relates to a child or 
young person and which has been generated by a local authority social services department, an 
Area Child Protection Committee or other party contacted by an investigator during the 
investigation. 


6.13 In exceptional circumstances, where an investigator considers that material is so sensitive that its 
revelation to the prosecutor by means of an entry on the sensitive schedule is inappropriate, the existence 
of the material must be revealed to the prosecutor separately, This will apply where compromising the 
material would be likely to lead directly to the loss of life, or directly threaten national security. 


6.14 In such circumstances, the responsibility for informing the prosecutor lies with the investigator who 
knows the detail of the sensitive material, The investigator should act as soon as is reasonably practicable 
after the file containing the prosecution case is sent to the prosecutor. The investigator must alse ensure 
that the prosecutor is able to mspect the material so that he can assess whether it needs to be brought betore 


a court for a ruling on disclosure. 


Revelation of material to prosecutor 


71 The disclosure officer must give the schedules to the prosecutor, Wherever practieaite this should be 


at the same time as he gives him the file contaiming the maternal for the prosecution case (or as soem as is 
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reasonably practicable after the decision on mode of trial or the plea, in cases to which paragraph 6.8 
applies). 


7.2 The disclosure officer should draw the attention of the prosecutor to any material an investigator has 
retained (whether or not listed on a schedule) which may fall within the test for primary prosecution 
disclosure in the Act, and should explain why he has come to that view. 


7.3 At the same time as complying with the duties in paragraphs 7.1 and 7.2, the disclosure officer must 
give the prosecutor a copy of any material which falls into the following categories (unless such material has 
already been given to the prosecutor as part of the file containing the material for the prosecution case): 


— records of the first description of a suspect given to the police by a potential witness, whether or 
not the description differs from that of the alleged offender; 


— information provided by an accused person which indicates an explanation for the offence with 
which he has been charged; 


— any material casting doubt on the reliability of a confession; 
— any material casting doubt on the reliability of a witness; 


— any other material which the investigator believes may fall within the test for primary prosecution 
disclosure in the Act. 


7.4 If the prosecutor asks to inspect material which has not already been copied to him, the disclosure 
officer must allow him to inspect it. If the prosecutor asks for a copy of material which has not already been 
copied to him, the disclosure officer must give him a copy. However, this does not apply where the 
disclosure officer believes, having consulted the officer in charge of the investigation, that the material is too 
sensitive to be copied and can only be inspected. 


7.5 If material consists of information which is recorded other than in writing, whether it should be given 
to the prosecutor in its original form as a whole, or by way of relevant extracts recorded in the same form, 
or in the form of a transcript, is a matter for agreement between the disclosure officer and the prosecutor. 


Subsequent action by disclosure officer 


8.1 At the time a schedule of non-sensitive material is prepared, the disclosure officer may not know 
exactly what material will form the case against the accused, and the prosecutor may not have given advice 
about the likely relevance of particular items of material. Once these matters have been determined, the 
disclosure officer must give the prosecutor, where necessary, an amended schedule listing any additional 
material: 


— which may be relevant to the investigation, 

— which does not form part of the case against the accused, 
— which is not already listed on the schedule, and 

— which he believes is not sensitive, 


unless he is informed in writing by the prosecutor that the prosecutor intends to disclose the material to the 
defence. P 

8.2 After a defence statement has been given, the disclosure officer must look again at the material which 
has been retained and must draw the attention of the prosecutor to any material which might reasonably 
be expected to assist the defence disclosed by the accused; and he must reveal it to him in accordance with 
paragraphs 7.4 and 7.5 above. 


8.3 Section 9 of the Act imposes a continuing duty on the prosecutor, for the duration of criminal 
proceedings against the accused, to disclose material which meets the tests for disclosure (subject to public 
interest considerations). To enable him to do this, any new material coming to light should be treated in 
the same way as the earlier material. 
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Sertifieation by disclosure officer 


D1 The disclosure officer must certify to the prosecutor that, to the best of bi kmeewhedee smi beiit, all 
material which has been retaimed amd made available to him has been revealed vo Une prosecuti m 
accordance with this code. Me must sign and date the certificate. It will be necessary to Cormfs mer ante at 


the unre when the schedule and accompanying matenal is submitted to the prosccuper, bul alse wiren 
material which has been retained is reconsidered after the accused has given a defence staterment 


Disclosure of material to accused 


10.1 Lf material has not already been copied to the prosecutor, and he requests its disclosure to the aceused 
on the ground that: 


— it falls within the test for primary or secondary prosecution disclosure, or 
- the court has ordered its disclosure after considering an application from the accused, 


the disclosure officer must disclose it to the accused. 


10.2 If material has been copied to the prosecutor, and it is to be disclosed, whether it is disclosed by the 
prosecutor or the disclosure officer is a matter for agreement between the two of them. 


10.3 The disclosure officer must disclose material to the accused either by giving him a copy or by allowing 
him to inspect it. If the accused person asks for a copy of any material which he has been allowed to inspect, 
the disclosure officer must give it to him, unless in the opinion of the disclosure officer that is either not 
practicable (for example because the material consists of an object which cannot be copied, or because the 
volume of material is so great), or not desirable (for example because the material is a statement by a child 
witness in relation to a sexual offence). 


10.4 If material which the accused has been allowed to inspect consists of information which is recorded 
other than in writing, whether it should be given to the accused in its original form or in the form of a 
transcript is a matter for the discretion of the disclosure officer. If the material is transcribed, the disclosure 
officer must ensure that the transcript is certified to the accused as a true record of the material which has 
been transcribed. 


10.5 If a court concludes that it is in the public interest that an item of sensitive material must be disclosed 
to the accused, it will be necessary to disclose the material if the case is to proceed. This does not mean 
that sensitive documents must always be disclosed in their original form: for example, the court may agree 
that sensitive details still requiring protection should be blocked out, or that documents may be summarised, 
or that the prosecutor may make an admission about the substance of the material under section 10 of the 
Criminal Justice Act 1967. 
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NATIONAL STANDARDS FOR 
CAUTIONING (REVISED) 


Aims 
1. The purposes of a formal caution are— 


— to deal quickly and simply with less serious offenders; 
— to divert them from unnecessary appearance in the criminal courts; and 
— to reduce the chances of their re-offending. 


Note 1A A caution is not a form of sentence. It may not be made conditional upon the satisfactory 
completion of a specific task such as reparation or the payment of compensation to the victim. Only the 
courts may impose such requirements. 


Decision to caution . 


2. A formal caution is a serious matter. It is recorded by the police; it should influence them in their 
decision whether or not to institute proceedings if the person should offend again; and it may be cited in 
any subsequent court proceedings. In order to safeguard the offender’s interests, the following conditions 
must be met before a caution can be administered— 


— there must be evidence of the offender’s guilt sufficient to give a realistic prospect of conviction; 

— the offender must admit the offence; 

— the offender (or, in the case of a juvenile, his parents or guardian) must understand the significance of 
a caution and give informed consent to being cautioned. 


Note 2A Where the evidence does not meet the required standard, a caution cannot be administered. 


Note 2B A caution will not be appropriate where a person does not make a clear and reliable admission 
of the offence (for example if intent is denied or there are doubts about his mental health or intellectual 
capacity). 


Note 2C If an offence is committed by a juvenile under the age of 14, it is necessary to establish that he 
knew that what he did was seriously wrong. 


Note 2D In practice consent to the caution should not be sought until it has been decided that cautioning 
is the correct course. The significance of the caution must be explained: that is, that a record will be kept 


of the caution, that the fact of a previous caution may influence the decision whether or not to prosecute 
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if the person should offeme again, amd thatar mery be cited if the person shoald puleequents be food wails 
of an offence-yy a court. In the case of a juvenile this explanation must be gaven co the offeader im the 
presence of his parents or guardian, or other appropriate adult, The spec! needs pi other valrrraittc group 
should also be catered for, im accordance with the Code of Practice for the Derennen, Treannent end 
Questioning of Persons by Police Officers. 


Public interest considerations 


3. If the first two of the above requirements are met, consideration should be given to whether a caunen 
is in the public interest. The police should take into account the public interest principles deseribed m Hre 
Code for Crown Prosecutors. 


Nore 3A There should be a presumption in favour of not prosecuting certain categories of offender, such 
as elderly people or those who suffer from some sort of mental illness or impairment, or a severe physical 
illness. Membership of these groups does not, however, afford absolute protection against prosecution, 
which may be justified by the seriousness of the offence. 


Nore 3B Two factors should be considered in relation to the offender's attitude towards his offemee: the 
wiltulness with which it was committed and his subsequent attitude. A practical demonstration of regret, 
such as apologising to the victim and/or offering to put matters right as far as he is able, may support the 
use of a caution. 


Note 3C The experience and circumstances of offenders involved in group offences can vary greatly, as can 
their degree of involvement. Although consistency and equity are important considerations in the decision 
whether to charge or caution, each offender should be considered separately. Different disposals may be 
justified. 


Views of the victim 


4. Before a caution can be administered it is desirable that the victim should normally be contacted to 
establish— 


— his or her view about the offence; 
— the nature and extent of any harm or loss, and their significance relative to the victim’s circumstances; 
— whether the offender has made any form of reparation or paid compensation. 


Note 4A_ If a caution is being, or likely to be, considered its significance should be explained to the victim. 


Note 4B In some cases where cautioning might otherwise be appropriate, prosecution may be required in 
order to protect the victim from further attention from the offender. 


Note 4C If the offender has made some form of reparation or paid compensation, and the victim is 
satisfied, it may no longer be necessary to prosecute in cases where the possibility of the court’s awarding 
compensation would otherwise have been a major determining factor. Under no circumstances showkd peliwe 
officers become involved in negotiating or awarding reparation or compensation. 


Administration of a caution 


5. A formal caution should be administered in person by a police officer, and wherever practicable at a 
police station, A juvenile must always be cautioned in the presence of a parent, guardian or other 
appropriate adult. Members of other vulnerable groups must be treated in accordance with Code of Praetee 
G. 


Nore 5A. The officer administering the caution should be in uniform and normally of the rank of mspector 
or above. In some cases, however, a Community Liaison Officer or Community Constable might be more 
appropriate, or in the inspector's absenee the use of a sergeant might be justified: Chief Ofheers may 
therefore wish to consider nominating suitable ‘cautioning officers’. 


Nor 5B Where the person is elderly, infirm or otherwise vulnerable, a caunon may be adimunistered 
formally, perhaps at the offender’s home and in the presence of a frend or relative et other appropriate 


adult. 
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Recording cautions 


6. All formal cautions should be recorded and records kept as directed by the Secretary of State. The use 
of cautioning should also be monitored on a force-wide basis. 


Nore 6A Formal cautions should be cited in court if they are relevant to the offence under consideration. 


In presenting antecedents, care should be taken to distinguish between cautions and convictions, which 
should usually be listed on separate sheets of paper. 
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PACE CODE OF PRACTICE FOR THE 
DETENTION, TREATMENT AND 
QUESTIONING OF PERSONS BY 

POLICE OFFICERS (CODE C) 


1. General 


1.1 All persons in custody must be dealt with expeditiously, and released as soon as the need for detention 
has ceased to apply. 


1.1A A custody officer is required to perform the functions specified in this code as soon as is practicable. 
A custody officer shall not be in breach of this code in the event of delay provided that the delay is justifiable 
and that every reasonable step is taken to prevent unnecessary delay. The custody record shall indicate 
where a delay has occurred and the reason why. [See Note 1H] 


1.2 This code of practice must be readily available at all police stations for consultation by police officers, 
detained persons and members of the public. 


1.3 The notes for guidance included are not provisions of this code, but are guidance to police officers 
and others about its application and interpretation. Provisions in the annexes to this code are provisions of 


this code. 


1.4 If an officer has any suspicion, or is told in good faith, that a person of any age may be mentally 
disordered or mentally handicapped, or mentally incapable of understanding the significance of questions 
put to him or his replies, then that person shall be treated as a mentally disordered or menially handicapped 
person for the purposes of this code. [See Note 1G] 


1.5 If anyone appears to be under the age of 17 then he shall be treated as a juvenile for the purposes ot 
this code in the absence of clear evidence to show that he is older. 


1.6 Ifa person appears to be blind or seriously visually handicapped, deaf, unable to read. unable to speak 
or has difficulty orally because of a speech impediment, he should be treated as such fer the purposes of 
this code in the absence of clear evidence to the contrary. 


1.7 In this code ‘the appropriate adult’ means: 
(a) in the case of a juvenile: 
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GW) lus parent or guardian (or. ef he is in care, the care authority or voluntary organisation. The 
term “in care’ is used an this code to cover all cases in which a juvenile is ‘looked after” by a local authority 
under the terms of the Children Act 1989); 

Gi) a social worker; A A ` 

n failing eher of the above, another responsible adult aged 18 or over who is not a police officer 
or employed by the police. 

(b) in the case of a person who is mentally disordered or mentally handicapped: 

G) a relative, guardian or other person responsible for his care or custody; a 

UD someone who has expenence of dealing with mentally disordered or mentally handicapped 
people bur is not a pole officer or employed by the police (such as an approved social worker as defined 
by the Mental Health Act 1983 or a specialist social worker); or 4 

(ii) failing either of the above, some other responsible adult aged 18 or over who is not a police 
officer or employed by the police. 
[See Note 1E] 


1.8 Whenever this code requires a person to be given certain information he does not have to be given it 
if he is incapable at the time of understanding what is said to him or is violent or likely to become violent 
or is in urgent need of medical attention, but he must be given it as soon as practicable. 


1.0 Any reference to a custody officer in this code includes an officer who is performing the functions of 
a custody officer. 


1.10 Subject to paragraph 1.12, this code applies to people who are in custody at police stations in 
England and Wales whether or not they have been arrested for an offence and to those who have been 
removed to a police station as a place of safety under sections 135 and 136 of the Mental Health Act 1983. 
Section 15 (reviews and extensions of detention) however applies solely to people in police detention, for 
example those whe have been brought to a police station under arrest tor an offence or have been arrested 
at a police station for an offence after attending there voluntarily. 


1.11 People in police detention include anyone taken to a police station after being arrested under section 
14 of the Prevention of Terrorism (Temporary Provisions) Act 1989 or under paragraph 6 of schedule 5 to 
that Act by an examining officer who is a constable. 


1.12 This code does not apply to the following groups of people in custody: 

@ people who have been arrested by officers from a police force in Scotland exercising their 
powers of detention under section 137(2) of the Criminal Justice and Public Order Act 1994 (cross border 
powers of arrest etc.); 

UD people arrested under section 3(5) of the Asylum and Immigration Appeals Act 1993 for the 
purpose of having their fingerprints taken; 

UD people who have been served a notice advising them of their detention under powers contained 
in the Immigration Act 1971; 

(iv) convicted or remanded prisoners held in police cells on behalf of the Prison Service under the 
Imprisonment (Temporary Provisions) Act 1980; 
bur the provisions on conditions of detention and treatment in sections 8 and 9 of this code must be 
considered as the minimum standards of treatment for such detainees. 


Nores for Guidance 


IA Although certain sections of this code (e.g. section 9 — treatment of detained persons) apply 
specitically to peeple in custody at police stations, those there voluntarily to assist with an investigation 
should be treated with no less consideration (e.g. offered refreshments at appropriate times) and enjoy an 
absolute right to obtain legal advice or communicate with anyone outside the police station. 


IB This code dees not affeet the principle that all citizens have a duty to help police officers to prevent 
erme and discover offenders. This is a civic rather than a legal duty; but when a police officer is trying to 
discover whether, or by whem, an offence has been committed he is entitled to question any person from 
whom he thinks useful information can be obtained, subject to the restrictions imposed by this code. A 
person’s declaration that he is unwilling to reply does not alter this entitlement. 


IC A person. including a parent or guardian. should not be an appropriate adult if he is suspected of 
involvement in the offence in question. is the victim, is a witness, is involved in the investigation or has 
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received admissions prior to arrending w act as the appropriate adult. If the parent of a juwenile p estranya 


trom the pwenile, he should mot be asked to act as the approprvme adult if the pryerule expressly ami 
specifically objects to his presence. 


ID If @ juvenile admits an offence ro or in the presence of a socal worker other than durme the ume thar 
the secial worker is acung as the appropriate adult for that juvemile, another social worker sherali be rhe 
appropriate adult in the interest of fairness. 


IE In the case of people who are mentally disordered or mentally handicapped, u may m centar 
circumstances be more satisfactory for all concerned if the appropriate adult is someone who has experience 
or training in their care rather than a relative lacking such qualificauons, But if the person himself prefers 
a relative to a better qualitied stranger or objects to a particular person as the appropriate adult, his wishes 
should if practicable be respected. 


IEE A person should always be given an opportunity, when an appropriate adult is called tò the pohee 
station, to consult privately with a solicitor in the absence of the appropriate adult if they wish tw do so. 


IF A solicitor or lay visitor who is present at the police station in that capacity may not act as the 
appropriate adult. a 


1G The generic term ‘mental disorder’ is used throughout this code. ‘Mental disorder’ is defined in 
section 1(2) of the Mental Health Act 1983 as ‘mental illness, arrested or incomplete development of mind, 
psychopathic disorder and any other disorder or disability of mind’. It should be noted that ‘mental 
disorder’ is different from ‘mental handicap’ although the two are dealt with similarly throughout this code. 
Where the custody officer has any doubt as to the mental state or capacity of a person detained an 
appropriate adult should be called. 


1H Paragraph 1.1A is intended to cover the kinds of delays which may occur in the processing of detained 
persons because, for example, a large number of suspects are brought into the police station simultaneously 
to be placed in custody, or interview rooms are all being used, or where there are difficulties in contacting 
an appropriate adult, solicitor or interpreter. 


lI It is important that the custody officer reminds the appropriate adult and the detained person of the 
right to legal advice and records any reasons for waiving it in accordance with section 6 of this code. 


2. Custody records 


2.1 A separate custody record must be opened as soon as practicable for each person who is brought to 
a police station under arrest or is arrested at the police station having attended there voluntarily. All 
information which has to be recorded under this code must be recorded as soon as practicable in the custody 
record unless otherwise specified. Any audio or video recording made in the custody area is not part of the 
custody record. 


2.2 In the case of any action requiring the authority of an officer of a specified rank, his name and rank 
must be noted in the custody record. The recording of names does not apply to officers dealing with people 
detained under the Prevention of Terrorism (Temporary Provisions) Act 1989. Instead the record shall state 
the warrant or other identification number and duty station of such officers. 


2.3 The custody officer is responsible for the accuracy and completeness of the custody record and for 
ensuring that the record or a copy of the record accompanies a detained person if he is transferred to another 
police station. The record shall show the time of and reason for transfer and the time a person is released 
from detention. 


2.4 A solicitor or appropriate adult must be permitted to consult the custody record of a person detanred 
as soon as practicable after their arrival at the police station, When a person leaves police detention or rs 
taken before a court, he or his legal representative or his appropriate adult shall be supphed on request with 
a copy of the custody record as soon as pracncable. This entitlement lasts for 12 months after his release 


25 ‘The person who has been detained, the appropriate adult, or the legal representative shall be prerimetted 
ta inspect the onal custody record atter the persen has left pohee detention provided they mre rasonat 


notice of their request. A note of any such inspection shall be made in the custody record. 
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2.0 All entries in custody records must be timed and signed by the maker. In the case of a record entered 
on a computer this shall be timed and contain the operator's identification, Warrant or other idennfication 
numbers shall be used rather than names in the case of detenten under the Prevention of ‘Terromsm 
(Temporary Provisions) Act 1989. 
2.7 The fer and tme of any refusal by a person tò sign a custody record when asked to do so in 
accordance with the provisions of this code must itself be recorded. 


3. Initial action 
(a) Detained persons: normal procedure 


3.1 When a person is brought co a police stanon under arrest or is arrested at the police station having 
attended there voluntarily, the custody officer must tell him clearly of the following rights and of the fact 
that they are continuing rights which may be exercised at any stage during the period in custody. 
@ the right to have someone informed of his arrest in accordance with section 5 below; , 
GD the right to consult privately with a solicitor and the faer that independent legal advice is 
available free of charge; and 
(iii) the right to consult these codes of practice. 
(See Note 3E] 


A2 In addition the custody officer must give the person a written notice setting out the above three rights, 
the right to a copy of the custody recerd in accordance with paragraph 2.4 above and the caution in the 
terms prescribed in section 10 below. The notice must also explain the arrangements for obtaining legal 
advice. The custody otficer must also give the person an additional written notice briefly setting out his 
entitlements while in custody. [See Notes 3A and 3B] The custody officer shall ask the person to sign the 
custody record to acknowledge receipt of these notices and any refusal to sign must be recorded on the 
custody record. 


3.3 A citizen of an independent Commonwealth country or a national of a foreign country (including the 
Republic of Ireland) must be informed as soon as practicable of his rights of communication with his High 
Commission, Embassy or Consulate. [See Section 7] 


34 The custody officer shall nore on the custody record any comment the person may make in relation 
to the arresting officer's account but shall not invite comment. If the custody officer authorises a person's 
detention he must inform him of the grounds as soon as practicable and in any case before that person is 
then questioned about any offence. The custody officer shall note any comment the person may make in 
respect of the decision to detain him bur, again. shall not invite comment. The custody officer shall net put 
specific questions to the person regarding his involvement in any offence, nor in respect of any comments 
he may make in response to the arresting officer's account or the decision to place him in detention. Such 
an exchange is likely to constitute an interview as defined by paragraph 11.1A and would require the 
associated safeguards included in section 11. [See also paragraph 11.13 in respect of unsolicited comments.) 


3.5 The custody officer shall ask the detained person whether at this time he would like legal advice (see 
paragraph 6.5). The person shall be asked to sign the custody record to contirm his decision. The custody 
officer is responsible for ensuring that in confirming any decision the person signs in the correct place. 


3.5A If video cameras are installed in the custody area, notices which indicate that cameras are in use shall 
be prominently displayed. Any request by a detained person or other person to have video cameras switched 
off shall be refused. 


@) Detained persons: special groups 


3.6 If the person appears to be deat or there is doubt about his hearing or speaking ability or ability to 
understand English, and the custody officer cannot establish effective communication, the custody officer 
must as soon as practicable call an interpreter and ask him to provide the information required above. [See 
Section 13] 


3.7 Ifthe person is a juvenile. the custody officer must, if it is practicable, ascertain the identity of a person 
responsible for his welfare. That person may be his parent or guardian (or, if he is in care, the care authority 
or voluntary organisation) or any other person who has, for the time being, assumed responsibility for his 
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welfare. That person must be informed as sion as practroable thar vie juvenile has bogn anrerted, why fe 
has been arrested and where he 1s detained. Thes right 1s iy ackdinien ta the juveniles meh in sennom Tof 
the code not to be held incommunicado. [See Note 3C] 


3.8 Inthe case of a juvenile who is known to be subject to a superyrsion ender, reasonable steyys niest abac 
be taken to notify the person supervising him. 


3.9 If the person is a juvenile, is mentally handicapped or appears tw be suffering frum a menral disercer, 
then the custody officer must, as soon as practicable, inform the appropriate adult (who mi the ease of a 
juvenile may or may not be a person responsible for his welfare, in accordance with paragraph 3.7 above! 
of the grounds for his detention and his whereabouts, and ask the adult to come to the police stain tò see 
the person. 


3.10 It is imperative that a mentally disordered or mentally handicapped person who has been detramed 
under section 136 of the Mental Health Act 1983 shall be assessed as soon as possible. If that assessment 
is to take place at the police station, an approved social worker and a registered medical pracuuoner shall 
be called to the police station as soon as possible in order to interview and examine the person. Once the 
person has been interviewed and examined and suitable arrangements have been made for his treatment or 
care, he can no longer be detained under section 136. The person should not be released until he has been 
seen by both the approved social worker and the registered medical practitioner. 


3.11 If the appropriate adult is already at the police station, then the provisions of paragraphs 3.1 to 3.5 
above must be complied with in his presence. If the appropriate adult is not at the police station when the 
provisions of, paragraphs 3.1 to 3.5 above are complied with, then these provisions must be complied with 
again in the presence of the appropriate adult once that person arrives. 


3.12 The person shall be advised by the custody officer that the appropriate adult (where applicable) is 
there to assist and advise him and that he can consult privately with the appropriate adult at any time. 


3.13 If, having been informed of the right to legal advice under paragraph 3.11 above, either the 
appropriate adult or the person detained wishes legal advice to be taken, then the provisions of section 6 of 
this code apply. [See Note 3G] 


3.14 If the person is blind or seriously visually handicapped or is unable to read, the custody officer should 
ensure that his solicitor, relative, the appropriate adult or some other person likely to take an interest in him 
(and not involved in the investigation) is available to help in checking any documentation. Where this code 
requires written consent or signification then the person who is assisting may be asked to sign instead if the 
detained person so wishes. [See Note 3F] 


(c) Persons attending a police station voluntarily 


3.15 Any person attending a police station voluntarily for the purpose of assisting with an investigation 
may leave at will unless placed under arrest. If it is decided that he should not be allowed to leave then he 
must be informed at once that he is under arrest and brought before the custody officer, who is responsible 
for ensuring that he is notified of his rights in the same way as other detained persons, If he is not placed 
under arrest but is cautioned in accordance with section 10 below, the officer who gives the caution must 
at the same time inform him that he is not under arrest, that he is not obliged to remain at the police station 
but that if he remains at the police station he may obtain free and independent legal advice if he wishes. 
The officer shall point out that the right to legal advice includes the right to speak with a soliciver on the 
telephone and ask him if he wishes to do so. 


3.16 Ifa person who is attending the police station voluntarily (in accordance with paragraph 3.15) asks 
about his entitlement to legal advice, he shall be given a copy of the notice explaining the arrangements {or 
obtaining legal advice. [See paragraph 3.2] 

(d) Documentation 

3.17 The grounds for a person’s detention shall be recorded, in his presence if practicable. 


3.18 Action taken under paragraphs 3.6 to 3.14 shall be recorded. 
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Notes for Guidance 


3A The notice of entitlements is intended to provide detained persons with brief details of their 
entitlements over and above the statutory rights which are set out in the notice of rights. The notice of 
entitlements should list the entitlements contained in this code, including visits and contact with outside 
parties (including special provisions for Commonwealth citizens and foreign nationals), reasonable stan- 
dards of physical comfort, adequate food and drink, access to toilets and washing facilities, clothing, medical 
attention, and exercise where practicable. It should also mention the provisions relating to the conduct of 
interviews, the circumstances in which an appropriate adult should be available to assist the detained person 
and his statutory rights to make representation whenever the period of his detention is reviewed. 


3B In addition to the notices in English, translations should be available in Welsh, the main ethnic 
minority languages and the principal European languages whenever they are likely to be helpful. 


3C Ifthe juvenile is in the care of a local authority or voluntary organisation but is living with his parents 
or other adults responsible for his welfare then, although there is no legal obligation on the police to inform 
them, they as well as the authority or organisation should normally be contacted unless suspected of 
involvement in the offence concerned. Even if a juvenile in care is not living with his parents, consideration 
should be given to informing them as well. 


3D Most local authority Social Services Departments can supply a list of interpreters who have the 
necessary skills and experience to interpret for the deaf at police interviews. The local Community Relations 
Council may be able to provide similar information in cases where the person concerned does not 
understand English. [See Section 13] 


3E The right to consult the codes of practice under paragraph 3.1 above does not entitle the person 
concerned to delay unreasonably any necessary investigative or administrative action while he does so. 
Procedures requiring the provision of breath, blood or urine specimens under the terms of the Road Traffic 
Act 1988 need not be delayed. 


3F Blind or seriously visually handicapped persons may be unwilling to sign police documents. The 
alternative of their representative signing on their behalf seeks to protect the interests of both police and 
detained people. 


3G _The purpose of paragraph 3.13 is to protect the rights of a juvenile, mentally disordered or mentally 
handicapped person who may not understand the significance of what is being said to him. If such a person 
wishes to exercise the right to legal advice the appropriate action should be taken straightaway and not 
delayed until the appropriate adult arrives. 


4. Detained persons’ property 
(a) Action 


4.1 The custody officer is responsible for: 
(a) ascertaining: 

Gi) what property a detained person has with him when he comes to the police station (whether 
on arrest, re-detention on answering to bail, commitment to prison custody on the order or sentence ofa 
court, lodgement at the police station with a view to his production in court from such custody, arrival at 
a police station on transfer from detention at another police station or from hospital or on detention under 
section 135 or 136 of the Mental Health Act 1983); 

Gi) what property he might have acquired for an untawful or harmful purpose while in custody; 

(b) the safekeeping of any property which is taken from him and which remains at the police station 
To these ends the custody officer may search him or authorise his being searched to the extent that he 


4.2 A detained person may retain clothing and personal effects at his own risk unless the custody officer 
considers that he may use them to cause harm to himself or others, interfere with evidence, damage Dro erty 
or effect an escape or they are needed as evidence. In this event the custody officer may SIA h 
articles as he considers necessary. If he does so he must tell the person why. ican 
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43) Personal etfecrs are these nems which a person may lawfully need em use or reter vo while wt cetennen: 
but do not intlude cash and other items of value. 


(6) Documentation 


44 The custody officer is responsible for recording all property brewght vo the police sanon which a 
detamed person bad with him, or had taken from him on arrest. The detained person shall be allowed ti 
check and sign the record of property as correct. Any refusal to sign should be recorded. 


+5 Ifa detained person is not allowed to keep any article of clothing or personal effects the reasem must 
be recorded. 


Notes for Guidance 


4A Section 54(1) of PACE and paragraph 4.1 require a detained person to be searched where it is clear 
that the custody officer will have continuing duties in relation to that person or where that person's 
behaviour or offence makes an inventory appropriate. They do not require every detained person to be 
searched. Where, for example, it is clear that a person will only be detained for a short period and is not to 
be placed in a cell, the custody officer may decide not to search him. In such a case the custody record will 
be endorsed ‘not searched’, paragraph 4.4 will not apply, and the person will be invited to sign the entry. 
Where the person detained refuses to sign, the custody officer will be obliged to ascertain what property he 
has on him in accordance with paragraph 4.1. 


4B Paragraph 4.4 does not require the custody officer to record on the custody record property in the 
possession of the person on arrest, if by virtue of its nature, quantity or size, it is not practicable to remove 
it to the police station. 


4C Paragraph 4.4 above is not to be taken as requiring that items of clothing worn by the person be 
recorded unless withheld by the custody officer in accordance with paragraph 4.2. 


5. Right not to be held incommunicado 
(a) Action 


5.1 Any person arrested and held in custody at a police station or other premises may on request have 
one person known to him or who is likely to take an interest in his welfare informed at public expense of 
his whereabouts as soon as practicable. If the person cannot be contacted the person who has made the 
request may choose up to two alternatives. If they too cannot be contacted the person in charge of detention 
or of the investigation has discretion to allow further attempts until the information has been conveyed. [See 
Notes 5C and 5D] 


5.2 The exercise of the above right in respect of each of the persons nominated may be delayed only in 
accordance with Annex B to this code. 


5.3 The above right may be exercised on each occasion that a person is taken to another police station. 
5.4 The person may receive visits at the custody officer’s discretion. [See Note 5B] 


5.5 Where an enquiry as to the whereabouts of the person is made by a friend, relative or person with an 
interest in his welfare, this information shall be given, if he agrees and if Annex B does not apply. [See Nove 
5D] 


5.0 Subject to the following condition, the person shall be supplied with writing materials on request and 
allowed to speak on the telephone for a reasonable time to one person [See Notes 5A and 5E]. Where an 
officer of the rank of inspector or above considers that the sending of a letter or the makmg of a telephone 
call may result in: . 

(a) any of the consequences set out in the first and second paragraphs of Annex B and tbe persan is 
devaned in connection with an arrestable or a serious arrestable offence, for which purpose. any reference 
to a serious arrestable offence in Annex B includes an arrestable offence; or 

dy) either of the consequences set out m paragraph 8 of Annex B and the persan is deramai umder 
the Prevention of Terrorism (Temporary Provisions) Act 1989; 
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that officer can deny or delay the exercise of either or both these privileges. However, nothing in this section 
permits the restriction or denial of the rights set out in paragraphs 5.1 and 6.1. 


5.7 Before any letter or message is sent, or telephone call made, the person shall be informed that what 
he says in any letter, call or message (other than in the case of a communication to a solicitor) may be read 
or listened to as appropriate and may be given in evidence. A telephone call may be terminated if it is being 
abused. The costs can be at public expense at the discretion of the custody officer. 


(6) Documentation 


5.8 A record must be kept of: A 

(a) any request made under this section and the action taken on it; i 

(b) any letters, messages or telephone calls made or received or visits received; and 8 

(c) any refusal on the part of the person to have information about himself or his whereabouts given 
to an outside enquirer. The person must be asked to countersign the record accordingly and any refusal to 


sign shall be recorded. 
Notes for Guidance 
5A An interpreter may make a telephone call or write a letter on a person’s behalf. 


5B In the exercise of his discretion the custody officer should allow visits where possible in the light of 
the availability of sufficient manpower to supervise a visit and any possible hindrance to the investigation. 


5C Ifthe person does not know of anyone to contact for advice or support or cannot contact a friend or 
relative, the custody officer should bear in mind any local voluntary bodies or other organisations who might 
be able to offer help in such cases. But if it is specifically legal advice that is wanted, then paragraph 6.1 
below will apply. 


5D In some circumstances it may not be appropriate to use the telephone to disclose information under 
paragraphs 5.1 and 5.5 above. 


5E The telephone call at paragraph 5.6 is in addition to any communication under paragraphs 5.1 and 
‘Gal. 


6. Right to legal advice 
(a) Action 


6.1 Subject to the provisos in Annex B all people in police detention must be informed that they may at 
any time consult and communicate privately, whether in person, in writing or by telephone with a solicitor, 
and that independent legal advice is available free of charge from the duty solicitor. [See paragraph 3.1 and 
Note 6B and Note 6J] 


6.2 [Not Used] 


6.3 A poster advertising the right to have legal advice must be prominently displayed in the charging area 
of every police station. [See Note 6H] 


6.4 No police officer shall at any time do or say anything with the intention of dissuading a person in 
detention from obtaining legal advice. 


6.5 The exercise of the right of access to legal advice may be delayed only in accordance with Annex B 
to this code. Whenever legal advice is requested (and unless Annex B appiies) the custody officer must act 
without delay to secure the provision of such advice to the person concerned. If, on being informed or 
reminded of the right to legal advice, the person declines to speak to a solicitor in person, the officer shall 
point out that the right to legal advice includes the right to speak with a solicitor on the telephone and ask 
him if he wishes to do so. If the person continues to waive his right to legal advice the officer shall ask him 
the reasons for doing so, and any reasons shall be recorded on the custody record or the interview record 


11.2, 15.3, 16.4 and 16.5 of this code and paragraphs 2.15(ii) and 5.2 of Code D. Once it is clear that a 
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person neither wishes to speak to a sulientor in person nor by telephome he should cesse te tee askai his 
reasons. [See Note 6K] 


6.6 A person who wants legal advice may not be interviewed or commmue tò be werviewed unn) be lus 
received it unless: 
(a) Annex B applies; or 
(b) an officer of the rank of superintendent or above has reasonable grounds for belicving that 
G) delay will involve an immediate risk of harm to persons or serious loss of, or damage to, 
property; or 
Gi) where a solicitor, including a duty solicitor, has been contacted and has agreed vo attend, 
awaiting his arrival would cause unreasonable delay to the process of investigation; or 
(c) the solicitor nominated by the person, or selected by him from a list: 
G) cannot be contacted; or 
(ii) has previously indicated that he does not wish to be contacted; or 
Gii) having been contacted, has declined to attend; 
and the person has been advised of the Duty Solicitor Scheme but has declined to ask for the duty solicitor, 
or the duty solicitor is unavailable. (In these circumstances the interview may be started or continued 
without further delay provided that an officer of the rank of Inspector or above has given agreement for the 
interview to proceed in those circumstances — See Note 6B.) 
(d) the person who wanted legal advice changes his mind. 
In these circumstances the interview may be started or continued without further delay provided that the 
person has given his agreement in writing or on tape to being interviewed without receiving legal advice and 
that an officer of the rank of inspector or above, having inquired into the person’s reasons for his change of 
mind, has given authority for the interview to proceed. Confirmation of the person’s agreement, his change 
of mind, his reasons where given and the name of the authorising officer shall be recorded in the taped or 
written interview record at the beginning or re-commencement of interview. [See Note 6]] 


6.7 Where 6.6(b)(i) applies, once sufficient information to avert the risk has been obtained, questioning 
must cease until the person has received legal advice unless 6.6(a), (b)(ii), (c) or (d) apply. 


6.8 Where a person has been permitted to consult a solicitor and the solicitor is available (i.e. present at 
the station or on his way to the station or easily contactable by telephone) at the time the interview begins 
or is in progress, the solicitor must be allowed to be present while he is interviewed. 


6.9 The solicitor may only be required to leave the interview if his conduct is such that the investigating 
officer is unable properly to put questions to the suspect. [See Notes 6D and 6E] 


6.10 If the investigating officer considers that a solicitor is acting in such a way, he will stop the interview 
and consult an officer not below the rank of superintendent, if one is readily available, and otherwise an 
officer not below the rank of inspector who is not connected with the investigation. After speaking to the 
solicitor, the officer who has been consulted will decide whether or not the interview should continue in the 
presence of that solicitor. If he decides that it should not, the suspect will be given the opportunity to consult 
another solicitor before the interview continues and that solicitor will be given an opportunity to be present 
at the interview. 


6.11 The removal of a solicitor from an interview is a serious step and, if it occurs, the officer of 
superintendent rank or above who took the decision will consider whether the incident should be reported 
to the Law Society. If the decision to remove the solicitor has been taken by an officer below the rank of 
superintendent, the facts must be reported to an officer of superintendent rank or above who will similarly 
consider whether a report to the Law Society would be appropriate. Where the solicitor concerned is a duty 
solicitor, the report should be both to the Law Society and to the Legal Aid Board. 


6.12 In Codes of Practice issued under the Police and Criminal Evidence Act 1984, ‘solicitor’ means a 
solicitor who holds a current practising certificate, a trainee solicitor, a duty solicitor representative or an 
accredited representative included on the register of representatives maintained by the Legal Atd Board. If 
a solicitor wishes to send a non-accredited or probationary representative to provide advice on his behalf, 
then that person shall be admitted to the police station for this purpose unless an officer of the rank of 
inspectar or above considers that such a visit will hinder the investugation of crime and directs otherwise 
(Mindering the investigation of a crime dees not melude gwing proper legal advice to a detained persan in 
accordance with Nore 6D.) Onee admitted to the police station, the provisions of paragraphs 6 b m 6 10 


apply. 
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Bri in enevewing bas diserenon under paragraph 6 12. the oftieer should take mio account m particular 
whether the aientuty and status of che nen-accredived or probationary representative have been [satistactor~ 
ily} esrablistrect. whether he is of suitable character to provide legal advice (a persen with a cramainal reward 
s unlikely to be suteable unless the conyrction was for a muner offence and is not of recent date); and any 
other matters in any written leteer of authorisation provided by the solicitor on whose behalf the clerk or 
legal executive is attending the police station. [See Note oF] 


O14 Lf the mespecter refuses nevess to a Moneaccredired or probationary representative Or a decision Is 
taken that such a person should not be permitted to remain at an interview, he must forthwith neuty a 
solteirer on whose behalf the non-accredited or probanonary representative was to have acted or was acung, 
and give him an opperrumity co make alrevnatve arrangements. The detamed person must also be intermed 
and the custody record noted. 


615 lfa soliter arrives at the staton to see a particular person, that person must (unless Annex B 
applies) be wntormed of the solicitor's arrival whether or not he is being interviewed and asked whether he 
wouhi tike te see him. This applies even if the person concerned has already declined legal advice or having 
requesred it, subsequently agreed to be mterviewed without having received advice. The solicitors 
attendance and the detained person’s decision must be noted in the custody record. 


(&) Decumentarion 
6.16 Any request for legal advice and the action taken on it shall be recorded. 


6.17 Ifa person Ias asked for legal advice and an interview is begun in the absence of a solicitor or his 
representanve (or the solicitor or his representative has been required te leave an interview), a record shall 
be made in the interview record. 


Nores for Guidance 


oA = In considering whether paragraph 6.0(b) applies, the officer should where practicable ask the selicitor 
for an esumare of the ume that he rs likely to take in coming to the station, and relate this information to the 
time for which derenmon is permitted, the nme of day (i.e. whether the period of rest required by paragraph 
12.2 s wmuanent and the requirements of other vestigations in progress. If the solicitor says that he is on 
his way te the station or that he will set off immediately, it will not normally be appropriate to begin an 
interview before he arrives. If it appears that it will be necessary to begin an interview before the solicitor’s 
armval he should be given an indication of how long the pelree would be able to wait before paragraph 6.6(b) 
applies so that he has an opportunity to make arrangements forlegal advice to be provided by someone else. 


eB A person who asks for legal advice should be given an opportunity to consult a specific solicitor or 
another solicitor from that sohiciter’s firm er the duty solicitor. If advice is not available by these means, or he 
does not wish te consult the duty seliciter, the person should be given an eppertunity to choose a solicitor from 
a list of chose willing to provide legal advice. If this solicitor is unavailable, he may choose up [to] two 
alternatives. If these attempts to secure legal advice ave unsuccessful, the custody officer has discretion to allow 
further atsempes until a solicitor has been contacted and agrees to provide legal advice. Apart from carrying out 
his dutes under Note 6B. a police officer must not advise the suspect about any particular firm of solicitors. 


6C [Not Used] 


oD A detamed person has a right to free legal advice and to be represented by a solicitor. The selicitor’s 
oniy role in the police station is ta protect and advanee the legal rights of his client. On occasions this may 
require the seleiqer te give advice which has the ettect of his chent avoiding giving evidence which 
strengthens a prosecution case. The sohcitor may intervene in order to seek clarification or to challenge an 
improper Question tw his chent or the manner in which ir is put. or to advise his client not te reply to 
parncular questions. or tf he wishes to give his chent further legal advice. Paragraph 6.9 will only apply if 
the saluts approach or conduct prevents or unreasonably obstructs proper questions being put to the 
suspect or his response being recorded. Examples of unacceptable conduct include answering questions on 
a suspect’s behalf or providing written replies for him to quote. 

DE Ina ease where an officer takes the decision to exclude a solicitor, he must be in a pasition to satisty 
the court that the decision was properly made. In order ro do this he may need to witness what ts happening 
himself. 
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oF Ifan officer of at least the rank of Inspector corsiders that a parmeular seer ar firmo of ahiedery 4 
persistently stnding non-accredited or probamonary representatives who are wneaned w previde lceul 
advice, he should inform an officer of at least the rank wi superinienden), who ray wish te take the marret 


up with the Law Society. 


OG Subject co the constraints of Annex B; a solicitor may advise more than one chent m an wrvestugswewt 
if he wishes. Any question of a conflict of interest is for the solicitor under Is professional code of Conduct 
If, however, waiting for a solicitor to give advice to one client may lead to unreasonable delay w te 
interview with another, the provisions of paragraph 6.6(b) may apply. 


oH In addiuon to the poster in English advertising the right to legal advice, a poster or posters Contamng 
translations into Welsh, the main ethnic minority languages and the principal European languages should 
be displayed wherever they are likely to be helpful and it is practicable to do so. 


6l Paragraph 6.6(d) requires the authorisation of an officer of the rank of inspector or above, wo the 
continuation of an interview, where a person who wanted legal advice changes his mind. It is permissible 
for such authorisation to be given over the telephone, if the authorising officer is able to satisfy himself as 
to the reason for the person’s change of mind and is satisfied that it is proper to continue the interview in 
those circumstances. 


6J Where a person chooses to speak to a solicitor on the telephone, he should be allowed to do so in 
private unless this is impractical because of the design and layout of the custody area or the location of 
telephones. 


6K A person is not obliged to give reasons for declining legal advice and should not be pressed if he does 
not wish to do so. 


7. Citizens of Independent Commonwealth countries or foreign nationals 
(a) Action 


7.1 Any citizen of an independent Commonwealth country or a national of a foreign country (including 
the Republic of Ireland) may communicate at any time with his High Commission, Embassy or Consulate. 
He must be informed of this right as soon as practicable. He must also be informed as soon as practicable 
of his right, upon request to have his High Commission, Embassy or Consulate told of his whereabouts and 
the grounds for his detention. Such a request should be acted upon as soon as practicable. 


7.2 If a person is detained who is a citizen of an independent Commonwealth or foreign country with 
which a bilateral consular convention or agreement is in force requiring notification of arrest, the 
appropriate High Commission, Embassy or Consulate shall be informed as soon as practicable, subject to 
paragraph 7.4 below. The countries to which this applies as at 1 January 1995 are listed in Annex F 


7.3 Consular officers may visit one of their nationals who is in police detention to talk to him and. if 
required, to arrange for legal advice. Such visits shall take place out of the hearing of a police officer. 


7.4 Notwithstanding the provisions of consular conventions, where the person is a political refugee 
(whether for reasons of race, nationality, politcal opinion or religion) or is seeking political asylum, a 


consular officer shall not be informed of the arrest of one of his nationals or given access or informanen 
about him except at the person’s express request. 


(6) Documentation 


7.5 A record shall be made when a person is informed of his rights under this section amd of any 
communications with a High Commission, Embassy or Consulate. 


Note for Guidance 
JA ‘The exercise nf the rights m this section may net be mwerfored with even though Annex B applies 


315 


PACE CODE OF PRACTICE (CODE C) 


8. Conditions of Detention 
(a) Action 
8.1 So far as is practicable, not more than one person shall be detained in cach cell. 


8.2 Cells in use must be adequately heated, cleaned and ventilated. They must be adequately lit, subject 
to such dimming as is compatible with safety and security to allow people detained overnight to sleep. No 
additional restraints shall be used within a locked cell unless absolutely necessary, and then only suitable 
handcuffs. In the case of a mentally handicapped or mentally disordered person, particular care must be 
taken when deciding whether to use handcuffs. [See Annex E paragraph 13] 


8.3 Blankets, mattresses, pillows and other bedding supplied shall be of a reasonable standard and in a 
clean and sanitary condition. [See Note 8B] 


8.4 Access to toilet and washing facilities must be provided. 


8.5 If it is necessary to remove a person’s clothes for the purposes of investigation, for hygiene or health 
reasons or for cleaning, replacement clothing of a reasonable standard of comfort and cleanliness shall be 
provided. A person may not be interviewed unless adequate clothing has been offered to him. 


8.6 At least two light meals and one main meal shall be offered in any period of 24 hours. [See Note 8C] 
Drinks should be provided at meal times and upon reasonable request between meal times. Whenever 
necessary, advice shall be sought from the police surgeon on medical or dietary matters. As far as 
practicable, meals provided shall offer a varied diet and meet any special dietary needs or religious beliefs 
that the person may have; he may also have meals supplied by his family or friends at his or their own 
expense. [See Note 8B] 


8.7 Brief outdoor exercise shall be offered daily if practicable. 


8.8 A juvenile shall not be placed in a police cell unless no other secure accommodation is available and 
the custody officer considers that it is not practicable to supervise him if he is not placed in a cell or the 
custody officer considers that a cell provides more comfortable accommodation than other secure 
accommodation in the police station. He may not be placed in a cell with a detained adult. 


8.9 Reasonable force may be used if necessary for the following purposes: 

(i) to secure compliance with reasonable instructions, including instructions given in pursuance 
of the provisions of a code of practice; or . 

Gi) to prevent escape, injury, damage to property or the destruction of evidence. 
8.10 People detained shall be visited every hour, and those who are drunk, at least every half hour. A 
person who is drunk shall be roused and spoken to on each visit. [See Note 8A] Should the custody officer 
feel in any way concerned about the person’s condition, for example because he fails to respond adequately 
when roused, then the officer shall arrange for medical treatment in accordance with paragraph 9.2 of this 
code. 
(6) Documentation 
8.11 A record must be kept of replacement clothing and meals offered. 
8.12 Ifa juvenile is placed in a cell, the reason must be recorded. 
Notes for Guidance 
8A Whenever possible juveniles and other persons at risk should be visited more frequently. 
8B The provisions in paragraphs 8.3 and 8.6 respectively regarding bedding and a varied diet are of 
particular importance in the case of a person detained under the Prevention of Terrorism (Temporary 
Provisions) Act 1989, immigration detainees and others who are likely to be detained for an extended 
period. 
8C Meals should so far as practicable be offered at recognised meal times. 
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9. Treatment of Detained Persons 


(a) General 


9.1 If complaint is made by or on behalf of a detained person about his treatment snee bie arrest, or u 
comes to the nonce of any officer that he may have been treated improperly, a report must be made as soon 
as pracucable to an officer of the rank of inspector or above who is not connected with the inVestiganen I 
the matter concerns 4 possible assault or the possibility of the unnecessary or unreasemable use of force tren 
the police surgeon must also be called as soon as practicable. 


(6) Medical Treatment 


9 The custody officer must immediately call the police surgeon (or, in urgent cases, - for example. where 


3 
a person does not show signs of sensibility or awareness, — must send the person to hospital or eall uve 
nearest available medical practitioner) if a person brought to a police station or already detained there: 

(a) appears to be suffering from physical illness or a mental disorder; or 

(b) is injured; or 

(c) [Not Used] 

(d) fails to respond normally to questions or conversation (other than through drunkenness alone); or 

(e) otherwise appears to need medical attention. 
This applies even if the person makes no request for medical attention and whether or not he has already 
had medical treatment elsewhere (unless brought to the police station direct from hospital). It is not 
intended that the contents of this paragraph should delay the transfer of a person to a place of safety under 
section 136-of the Mental Health Act 1983 where that is applicable. Where an assessment under that Act 
is to take place at the police station, the custody officer has discretion not to call the police surgeon so long 
as he believes that the assessment by a registered medical practitioner can be undertaken without undue 
delay. [See Note 9A] 


9.3 If it appears to the custody officer, or he is told, that a person brought to the police station under 
arrest may be suffering from an infectious disease of any significance he must take steps to isolate the person 
and his property until he has obtained medical directions as to where the person should be taken, whether 
fumigation should take place and what precautions should be taken by officers who have been or will be in 
contact with him. 


9.4 If a detained person requests a medical examination the police surgeon must be called as soon as 
practicable. He may in addition be examined by a medical practitioner of his own choice at his own expense. 


9.5 Ifa person is required to take or apply any medication in compliance with medical directions, but 
prescribed before the person’s detention, the custody officer should consult the police surgeon prior to the 
use of the medication. The custody officer is responsible for the safekeeping of any medication and for 
ensuring that the person is given the opportunity to take or apply medication which the police surgeon has 
approved. However no police officer may administer medicines which are also controlled drugs subject to 
the Misuse of Drugs Act 1971 for this purpose. A person may administer a controlled drug to himself only 
under the personal supervision of the police surgeon. The requirement for personal supervision will have 
been satisfied if the custody officer consults the police surgeon (this may be done by telephone) and both 
the police surgeon and the custody officer are satisfied that, in all the circumstances, self administration of 
the controlled drug will not expose the detained person, police officers or anyone to the risk of harm or 
injury. If so satisfied, the police surgeon may authorise the custody officer to permit the detained person to 
administer the controlled drug. If the custody officer is in any doubt, the police surgeon should be asked to 
attend. Such consultation should be noted in the custody record. 


9.6 Ifa detained person has in his possession or claims to need medication relating to a heart condimon, 
diabetes, epilepsy or a condition of comparable potential seriousness then, even though paragraph 9.2 may 
not apply, the advice of the police surgeon must be obtained. 


(© Documentation 


07 A record must be made of any arrangements made for an examination bv a pehee surgeon under 
paragraph 9.1 above and of any complaint reported under that paragraph together with any relewant remarks 
by the custody officer. 
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AS A record must be kept of any request for a medical examinanon under paragraph 9.45 of the 
arrangements for any examination made, and of any medical directions to the police. 


aa Subject to the requirements of section 4 above the custody record shall include not only a record be | 
all medication that a detained person has m his possession on arrival at the police station but also a note of 
any such medication he claims he needs but does not have with him. 


Notes for Guidance 


QA The need to call a police surgeon need not apply to minor ailments or injuries which do not need 
attention. However, all such ailments or injuries must be recorded in the custody record and any doubt 
must be resolved in favour of calling the police surgeon. 


OB It is important to remember that a person who appears to be drunk or behaving abnormally may be 
suffering trom illness or the etfeets of drugs or may have sustained injury (particularly head injury) which 
is not apparent, and that someone needing or addicted to certain drugs may experience harmful etfeets 
within a short time of being deprived of their supply. Police should therefore always call the police surgeon 
when in any doubt, and act with all due speed. 


oC Ifa medical practitioner does not record his clinical findings in the custody record, the record must 
show where they are recorded. 


10. Cautions 
(a) When a caution must be given 


10.1 A person whom there are grounds to suspect of an offence must be cautioned before any questions 
about it (er further questions if it is his answers to previous questions which provide the grounds for 
suspicion) are put to him regarding his involvement or suspected involvement in that offence if his answers 
or his silence (i.e. failure or refusal to answer a question or to answer satisfactorily) may be given in evidence 
to a court in a prosecution. He therefore need not be cautioned if questions are put for other purposes, for 
example. solely to establish his identity or his ownership of any vehicle or to obtain information in 
accordance with any relevant statutory requirement (see paragraph 10.5C) or in furtherance of the proper 
and effective conduet of a search (for example to determine the need to search in the exercise of powers of 
stop and search or to seek cooperation while carrying out a search), or to seek veritication of a written record 
in accordance with paragraph 11.13. 


10.2 Whenever a person who is not under arrest is initially cautioned or is reminded that he is under 
caution (see paragraph 10.5) he must at the same time be told that he is not under arrest and is not obliged 
to remain with the officer (see paragraph 3.15). 


10.3 A person must be cautioned upon arrest for an offence unless: 

(a) it is impracticable to do so by reason of his condition or behaviour at the time; or 

(b) he has already been cautioned immediately prior to arrest in accordance with paragraph 10.1 
above. 


(6) Action: general 


10.4 The caution shall be in the following terms: 
“You do net have to say anything. But it may harm your defence if you do not mention when questioned 
something which you later rely on in court. Anything you do say may be given in evidence.’ 


Minor deviations do net constitute a breach of this requirement provided that the sense of the caution is 
preserved. [See Note 10C] 


10.5 When there ts a break in questioning under caution the interviewing officer must ensure that the 
person bemg questioned is aware that he remains under caution. If there is any doubt the caution should 
be given again in full when the interview resumes. [See Note 10A] 
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Special warnings under sections 36 and 37 of the Criminal Justice and Public Order Act 1994 


105A When a suspect who is interyrewed alter arrest fails or refuses to anawer certan quais, or te 
answer them satisfactorily, after due warning, a court or jury may draw such mierences 4) appear proper 
under sections 36 and 37 of the Criminal Justice and Public Order Act 1994, This applies when 

(a) a suspect i$ arrested by a constable and there is found on his persan, Or im or œg hue cortina or 
footwear, or otherwise in his possession, or in the place where he was arrested, any obpeers, marks or 
substances, or marks on such objects, and the person fails or refuses to account for the objects. marks wr 
substances found; or 

(b) an arrested person was found by a constable at a place at or about the ume the offence for which 
he was arrested, is alleged to have been committed, and the person fails or refuses to account for his 
presence at that place. 


10.5B For an inference to be drawn from a suspect’s failure or refusal to answer a question about ane of 
these matters or to answer it satisfactorily, the interviewing officer must first tell him in ordinary language: 

(a) what offence he is investigating; 

(b) what fact he is asking the suspect to account for; 

(c) that he believes this fact may be due to the suspect’s taking part in the commission of the offence 
in question; x 

(d) that a court may draw a proper inference if he fails or refuses to account for the fact about which 
he is being questioned; 

(e) that a record is being made of the interview and that it may be given in evidence if he is brought 
to trial. 


10.5C Where, despite the fact that a person has been cautioned, failure to cooperate may have an effect 
on his immediate treatment, he should be informed of any relevant consequences and that they are not 
affected by the caution. Examples are when his refusal to provide his name and address when charged may 
render him liable to detention, or when his refusal to provide particulars and information in accordance 
with a statutory requirement, for example, under the Road Traffic Act 1988, may amount to an offence or 
may make him liable to arrest. 


() Juveniles, the mentally disordered and the mentally handicapped 


10.6 If a juvenile or a person who is mentally disordered or mentally handicapped is cautioned in the 
absence of the appropriate adult, the caution must be repeated in the adult’s presence. 


(@ Documentation 


10.7 A record shall be made when a caution is given under this section, either in the officer’s pocket book 
or in the interview record as appropriate. 


Notes for Guidance 


10A In considering whether or not to caution again after a break, the officer should bear in mind that he 
may have to satisfy a court that the person understood that he was still under caution when the interview 
resumed. 


10B [Not Used] 


10C If it appears that a person does not understand what the caution means, the officer who has gwen 
it should go on to explain it in his own words. 


10D [Not Used] 

11. Interviews: general 

(a) Action 

ILIA An interview is the questioning of a person regarding his involvement or suspected mvolwenyeni a 
a criminal offence or offences which, by virtue of paragraph 10,1 of Code C. is required to be carried out 


under caution. Procedures undertaken under seeuon 7 of the Road Trafe Act 1988 do net comsinate 
interviewing for the purpose of this code. 
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iLi PaGowsn: a decision ro arrest a sespect he mus! for be interviewed about the relevant offence except 
a1 a pulce sasen or other muthertsed place af detenuon unless the consequent delay would be likely: 

(a) oo lead 00 interference with or harnt to eomdence connected with an offence or interference with ar 
Physical harm to other people; or 

(bY ro load to whe aleewng of other pewple suspected of having comanitred an offence bur nor yet 
arrested for it; or a 

(©) w hinder the recovery of property obtained in consequence of the commission of an offence. 
tageoviewkas @ any Of these carcamstunces stall cease once dae relevant risk has been averted or the 
necessary Questions have been put in order to attempt to avert that risk. 


IL2 lyumedtarely priog co the comtinencentient of rescommencement of any interwew at a police stanon 
or other authonsed place of detention. the mrerviewing offiver shall remind the suspect Of his enutement 
t© fee legal edvice and that the intersmew can be delayed for him to obmin legal advice (unless the 
exeeptions in paragraph 6.6 or Annet C appiv), It ts tre responsibility of the interviewing officer to ensure 
that all such reminders are noted in the record of interview. 


ILZA A: de begmning ef an intermew carried owt in a police station, the interviewing officer. after 
ewationing the stispect, shall part to kin any signifcanc ssarement or silence which occurred before his arrival 
at the police station, and shall ask hum whether be confirms or demes that earlier statement or silenee and 
whether he wishes to add anvelnng A ‘significant’ starement or silence is owe which appears capable of being 
ieu an evudionce aguinst the suspect, in particular a dwect admission of guilt, or failure or refusal te answer 
4 Question or fe answer ir satisfactorily, which mught gwe mse to an inference under part M of the Criminal 
Justice and Public Order Act 1994, 


11.3 No police officer may try to obtain answers to questions or to elicit a statement by the use of 
ee Except as prowuied for in paragraph (0 SC. no police officer shall indicate, except in answer ro 
a questien, what action will be taken en the part of che police if the person bemg interviewed answers 
quesmous, snakes a staresent or refuses co de eter Uf the person asks the officer directly whar action will 
be asken in the event Of tus seswermeg questions, making a statement or refusing to de either, then the officer 
may inform the person what action the police propose to mke in that event provided that action is itself 
proper and warranted. 


114 As swoon as a police offieer who & making engtieres of any person about an offence believes thata 
prosecuitios should be brought agams: hina and that there ts sufficient evidence fbr it to succeed, he should 
ask the person if he has anything further ro say. If the person indicates that he has nothing more to say the 
ofieer shall wishour delay cease to question hum about that offence. Ths should net, however, be taken to 
prevent afficers in rewenue cases or acting under the confiscanon, provistens of the Crimunal Justice Act 1988 
or the Drug Trafficking (Act 1004) trom invinng suspects r complete a formal question and answer record 
after the interview is concluded. 


(@) Interview records 


11% la) An wase cori must de made of each intermew with a person suspected of an offence, 
whether or not the interview takes place at a police station. 

D The woord mums scare the pice of the interview, the time it begins and ends, the time the record 
ws avade (if diesemi), soy breaks m the interview and the names of all chose present; and must be made on 
dhe forms provided for this purpose ar in the officer's pocketbook or in accordance with the code of practice 
for the ere of police interviews with suspects (Code E). 

co recom’ must bc meade durme the course of the interview, unless in the investigating officer's 
varw tha would mot de practicable of would interfere with the conduct of the interview, and must constituite 
either 4 verbutin record of what has been sud or. failing this, an account of the interview which adequately 
and accurately summarises it. 


12 The veqmecment to record the names ef all those present at an interview does not apply co police 
Others internes people Getaimed under the Prevention of Terrorism (Temporary Previsions) Act 1980, 
otsteaat the recond shall stare the warrant or other wdennfication number and duty station af such officers. 


LET Bo am tncersvew record is not made during Whe course of the interview it must be made as soon as 
practicable after ts completion. 


11.8 Wrirten interview records must be timed and signed’ by the maker. 
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11 9 N an interview record 1s not completed in the course af the imernew Use reasery irasi be reurnkot 
in the officer’s pocket book. 


11.10 Unless it is impracticable the person interviewed shall be grven the oppertuniry to reac the wnervyew 

record and to sign it as correct or to indicate the respeets in which be considers 1 inaccurate. Lf rhe umery ney 

is tape-recorded the arrangements set out in Code E apply. If the person concerned cannut read or refuses 

to read the record or to sign it, the senior police officer present shall read it over to hom and ask him whettrer 

he would like to sign it as correct (or make his mark) or to indicate the respects in whieh he considers 

mere The police officer shall then certify on the interview record itself what has occurred. [See 
ote 


11.11 If the appropriate adult or the person’s solicitor is present during the interview, he shall also be 
given an opportunity to read and sign the interview record (or any written statement taken down by a pohee 
officer). 


11.12 Any refusal by a person to sign an interview record when asked to do so in accordance with the 
provisions of the code must itself be recorded. 


11.13 A written record shall also be made of any comments made by a suspected person, including 
unsolicited comments, which are outside the context of an interview but which might be relevant to the 
offence. Any such record must be timed and signed by the maker. Where practicable the person shall be 
given the opportunity to read that record and to sign it as correct or to indicate the respects in which he 
considers it inaccurate. Any refusal to sign shall be recorded. [See Note 11D] 


(©) Juveniles, mentally disordered people and mentally handicapped people 


11.14 A juvenile or a person who is mentally disordered or mentally handicapped, whether suspected or 
not, must not be interviewed or asked to provide or sign a written statement in the absence of the 
appropriate adult unless paragraph 11.1 or Annex C applies. 


11.15 Juveniles may only be interviewed at their places of education in exceptional circumstances and then 
only where the principal or his nominee agrees. Every effort should be made to notify both the parent(s) or 
other person responsible for the juvenile’s welfare and the appropriate adult (if this is a different person) 
that the police want to interview the juvenile and reasonable time should be allowed to enable the 
appropriate adult to be present at the interview. Where awaiting the appropriate adult would cause 
unreasonable delay and unless the interviewee is suspected of an offence against the educational establish- 
ment, the principal or his nominee can act as the appropriate adult for the purposes of the interview. 


11.16 Where the appropriate adult is present at an interview, he should be informed that he is not 
expected to act simply as an observer; and also that the purposes of his presence are, first, to advise the 
person being questioned and to observe whether or not the interview is being conducted properly and fairly, 
and secondly, to facilitate communication with the person being interviewed. 


Notes for Guidance 


11A [Not Used] 


11B Itis important to bear in mind that, although juveniles or people who are mentally disordered or 
mentally handicapped are often capable of providing reliable evidence, they may, without knowing or 
wishing to do so, be particularly prone in certain circumstances to provide information which is unreliable. 
misleading or self-incriminating. Special care should therefore always be exercised in questioning such a 
person, and the appropriate adult should be involved, if there is any doubt about a person's age, mental 
state or capacity. Because of the risk of unreliable evidence it is also important to obtain corroboration of 
any facts admitted whenever possible. 


11C Tt is preferable that a juvenile is not arrested ar his place of education unless this is unayordable 
Where a juvenile is arrested at his place of education, the principal or his neminee must be interned 


11D When a suspect agrees to read records of interviews and of other comments and to ugn them as 
correct, he should be asked to endorse the record wrth words such as ‘I agree that rhis is a correct recond 


of what was sand” and add his signature. Where the suspect does not agree with the recuvd. the efiwor shoaba 
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record the details of any disagreement and then ask the suspect to read these details and then sign them to 
the effect that they accurately reflect his disagreement. Any refusal to sign when asked to do so shall be 
recorded. 


12. Interviews in police stations 
(a) Action 


12.1 Ifa police officer wishes to interview, or conduct enquiries which require the presence of a detained 
person, the custody officer is responsible for deciding whether to deliver him into his custody. 


12.2 In any period of 24 hours a detained person must be allowed a continuous period of at least 8 hours 
for rest, free from questioning, travel or any interruption by police officers in connection with the 
investigation concerned. This period should normally be at night. The period of rest may not be interrupted 
or delayed, except at the request of the person, his appropriate adult or his legal representative, unless there 
are reasonable grounds for believing that it would: 

(i) involve a risk of harm to persons or serious loss of, or damage to, property; or 

(ii) delay unnecessarily the person’s release from custody; or 

Gii) otherwise prejudice the outcome of the investigation. 
If a person is arrested at a police station after going there voluntarily, the period of 24 hours runs from the 
time of his arrest and not the time of arrival at the police station. Any action which is required to be taken 
in accordance with section 8 of this code, or in accordance with medical advice or at the request of the 
detained person, his appropriate adult or his legal representative, does not constitute an interruption to the 
rest period such that a fresh period must be allowed. 


12.3 A detained person may not be supplied with intoxicating liquor except on medical directions. No 
person, who is unfit through drink or drugs to the extent that he is unable to appreciate the significance of 
questions put to him and his answers, may be questioned about an alleged offence in that condition except 
in accordance with Annex C. [See Note 12B] 


12.4 As far as practicable interviews shall take place in interview rooms which must be adequately heated, 
lit and ventilated. 


12.5 People being questioned or making statements shall not be required to stand. 


12.6 Before the commencement of an interview each interviewing officer shall identify himself and any 
other officers present by name and rank to the person being interviewed, except in the case of persons 
detained under the Prevention of Terrorism (Temporary Provisions) Act 1989 when each officer shall 
identify himself by his warrant or other identification number and rank rather than his name. 


12.7 Breaks from interviewing shall be made at recognised meal times. Short breaks for refreshment shall 
also be provided at intervals of approximately two hours, subject to the interviewing officer’s discretion to 
delay a break if there are reasonable grounds for believing that it would: 

(i) involve a risk of harm to people or serious loss of, or damage to, property; 

(ii) delay unnecessarily the person’s release from custody; or 

(iii) otherwise prejudice the outcome of the investigation. 


[See Note 12C] 


12.8 If in the course of the interview a complaint is made by the person being questioned or on his behalf 
concerning the provisions of this code then the interviewing officer shall: 

(i) record it in the interview record; and 

Gi) inform the custody officer, who is then responsible for dealing with it in accordance with 
section 9 of this code. 


(6) Documentation 


12.9 A record must be made of the time at which a detained person is not in the custody of the custody 
officer, and why; and of the reason for any refusal to deliver him out of that custody. 


12.10 A record must be made of any intoxicating liquor supplied to a detained person, in accordance with 
paragraph 12.3 above. 
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? . = 
12.11) Any deesion to delay a break im an muerview must be recorded, with grenuitds. s the Interview 
record. s 
12.12 All writen statements made at police stations ander cavern shall be wren om tye ferns prre siad 


for the purpose. 


12.13 All written statements made under caution shall be taken in accordance with Annex D ro this code 


Notes for Guidance 


12A If the interview has been contemporaneously recorded and the record signed by the person 
interviewed in accordance with paragraph 11.10 above, or has been tape recorded, it i$ normally 
unnecessary to ask for a written statement. Statements under caution should normally be taken in these 
circumstances only at the person’s express wish. An officer may, however, ask him whether or not he wants 
to make such a statement. 


12B ‘The police surgeon can give advice about whether or not a person is fit to be interviewed in 
accordance with paragraph 12.3 above. 


12C Meal breaks should normally last at least 45 minutes and shorter breaks after two hours should last 
at least 15 minutes. If the interviewing officer delays a break in accordance with paragraph 12.7 of this code 
and prolongs the interview, a longer break should then be provided. If there is a short interview, and a 
subsequent short interview is contemplated, the length of the break may be reduced if there are reasonable 
grounds to believe that this is necessary to avoid any of the consequences in paragraph 12.7(i) to (iii). 


13. Interpreters 
(a) General 


13.1 Information on obtaining the services of a suitably qualified interpreter for the deaf or for people who 
do not understand English is given in Note for Guidance 3D. 


(b) Foreign languages 


13.2 Except in accordance with paragraph 11.1 or unless Annex C applies, a person must not be 
interviewed in the absence of a person capable of acting as interpreter if: 

(a) he has difficulty in understanding English; 

(b) the interviewing officer cannot himself speak the person’s own language; and 

(c) the person wishes an interpreter to be present. ` 


13.3 The interviewing officer shall ensure that the interpreter makes a note of the interview at the time in 
the language of the person being interviewed for use in the event of his being called to give evidence, and 
certifies its accuracy. He shall allow sufficient time for the interpreter to make a note of each question and 
answer after each has been put or given and interpreted. The person shall be given an opportunity to read 
it or have it read to him and sign it as correct or to indicate the respects in which he considers it inaccurate, 
If the interview is tape-recorded the arrangements set out in Code E apply. 


13.4 In the case of a person making a statement in a language other than English: 
(a) the interpreter shall take down the statement in the language in which it is made; 
(b) the person making the statement shall be invited to sign it; and 
(c) an official English translation shall be made in due course. 


(©) Deaf people and people with a speech handicap 


13.5 [fa person appears to be deat or there is doubt about his hearing or speaking ability, he must net be 
interviewed m the absence of an interpreter unless he agrees in writing to be intermewed without ane ot 
paragraph 11.1 or Annex C applies. 

13.6 An anterpreter shall also be called ifa juvenile is imterviewed and the parent ot guardian present as 
the appropriate adult appears to be deat or there is doubt about his hearmng or speaking ability. untess he 
agrees in wert that the interview should proceed without one or paragraph 111 or Annex © applies 
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13.7 The interviewing officer shall ensure that the interpreter is given an opportunity to read the record 
of the interview and to certify its accuracy in the event of his being called to give evidence. 


(d) Additional rules for detained persons 


13.8 All reasonabie attempts should be made to make clear to the detained person that interpreters will 
be provided at public expense. 


13.9 Where paragraph 6.1 applies and the person concerned cannot communicate with the solicitor, 
whether because of language, hearing or speech difficulties, an interpreter must be called. The interpreter 
may not be a police officer when interpretation is needed for the purposes of obtaining legal advice. In all 
other cases a police officer may only interpret if he first obtains the detained person’s (or the appropriate 
adult’s) agreement in writing or if the interview is tape-recorded in accordance with Code E. 


13.10 When a person is charged with an offence who appears to be deaf or there is doubt about his hearing 
or speaking ability or ability to understand English, and the custody officer cannot establish effective 
communication, arrangements must be made for an interpreter to explain as soon as practicable the offence 
concerned and any other information given by the custody officer. 


(e) Documentation 


13.11 Action taken to call an interpreter under this section and any agreement to be interviewed in the 
absence of an interpreter must be recorded. 


Note for Guidance 


13A Ifthe interpreter is needed as a prosecution witness at the person’s trial, a second interpreter must 
act as the court interpreter. 


14. Questioning: special restrictions 


14.1 If a person has been arrested by one police force on behalf of another and the lawful period of 
detention in respect of that offence has not yet commenced in accordance with section 41 of the Police and 
Criminal Evidence Act 1984 no questions may be put to him about the offence while he is in transit between 
the forces except in order to clarify any voluntary statement made by him. 


14.2 Ifa person is in police detention at a hospital he may not be questioned without the agreement of a 
responsible doctor. [See Note 14A] z 


Note for Guidance 


14A If questioning takes place at a hospital under paragraph 14.2 (or on the way to or from a hospital) 
the period concerned counts towards the total period of detention permitted. 


15. Reviews and extensions of detention 
(a) Action 


15.1 The review officer is responsible under section 40 of the Police and Criminal Evidence Act 1984 (or, 
in terrorist cases, under Schedule 3 to the Prevention of Terrorism (Temporary Provisions) Act 1989) for 
determining whether or not a person’s detention continues to be necessary. In reaching a decision he shall 
provide an opportunity to the detained person himself to make representations (unless he is unfit to do so 
because of his condition or behaviour) or to his solicitor or the appropriate adult if available at the time. 
Other people having an interest in the person’s welfare may make representations at the review officer’s 
discretion. 


15.2 The same people may make representations to the officer determining whether further detention 
should be authorised under section 42 of the Act or under Schedule 3 to the 1989 Act. [See Note 15A] 


15.2A After hearing any representations, the review officer or officer determining whether further 
detention should be authorised shall note any comment the person may make if the decision is to keep him 
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m detention. The officer shall met put specific questions ts the sage) agaia fe Greheeruent in ar? 
offence, nor m respeti of any Comments he may make in respomae Vu ute donini Ws keep hint bni idarenin 
Such an exchange is likely to Constitute an interview as defined bs paragraph 111A and would require the 


associated safeguards included in section 11. [See also paragraph 11.13) 


(b) Documentation 


15.3 Before conducting a review the review offiger must ensure that the devained persan is remindeat wt 
his entitlement to free legal advice (see paragraph 6.5). It is the responsibility of the rewew officer to ensure 
that all such reminders are noted in the custody record. 


15.4 The grounds for and extent of any delay in conducting a review shall be recorded. 
15.5 Any written representations shall be retained. 


15.6 A record shall be made as soon as practicable of the outcome of each review and apphicauen for a 
warrant of further detention or its extension. 


Notes for Guidance 


15A If the detained person is likely to be asleep at the latest time when a review of detention or an 
authorisation of continued detention may take place, the appropriate officer should bring it forward so that 
the detained person may make representations without being woken up. 


15B An application for a warrant of further detention or its extension should be made between 10am and 
9pm, and if possible during normal court hours. It will not be practicable to arrange for a court to sit 
specially outside the hours of 10am to 9pm. If it appears possible that a special sitting may be needed (cither 
at a weekend, Bank/Public Holiday or on a weekday outside normal court hours but between 10am and 
9pm) then the clerk to the justices should be given notice and informed of this possibility, while the court 
is sitting if possible. 


15C Ifin the circumstances the only practicable way of conducting a review is over the telephone then 
this is permissible, provided that the requirements of section 40 of the Police and Criminal Evidence Act 
1984 or of schedule 3 to the Prevention of Terrorism (Temporary Provisions) Act 1989 are observed. 
However, a review to decide whether to authorise a person’s continued detention under section 42 of the 
1984 Act must be done in person rather than over the telephone. 


16. Charging of detained persons 
(a) Action 


16.1 When an officer considers that there is sufficient evidence to prosecute a detained person, and that 
there is sufficient evidence for a prosecution to succeed, and that the person has said all that he wishes to 
say about the offence, he shall without delay (and subject to the following qualification) bring him before 
the custody officer who shall then be responsible for considering whether or not he should be charged, When 
a person is detained in respect of more than one offence it is permissible to delay bringing him before the 
custody officer until the above conditions are satisfied in respect of all the offences (but see paragraph 11.4). 
Any resulting action should be taken in the presence of the appropriate adult if the person is a juvenile or 
mentally disordered or mentally handicapped. 


16.2 When a detained person is charged with or informed that he may be prosecuted for an offence he 
shall be cautioned in the following terms: 


“You do not have to sav anything. But it may harm your defence if you do net menuen now sonvrethine 
which you later rely on in court. Anything you do say may be given in evidence.’ 


16.3 At the ume a person is charged he shall be given a written notice Showing particulars af the offence 
with whieh be is charged and including the name of the officerin the case (m terrerist cases, the aficer s 
warrant or other identification number instead), his pelice station and the reference number for the ease 
So far as possible the particulars of the charge shall be stated in simple terms. but they shall also shew the 
precise offence m law with which he is charged. The nonce shall begin with the follows Wo eres 
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‘You are charged with the offence(s) shown below. You do not have to say anything. But it may harm 
your defence if you do not mention now something which you later rely on in court. Anything you do 
say may be given in evidence.” 


If the person is a juvenile or is mentally disordered or mentally handicapped the notice shall be given to the 
appropriate adult. 


16.4 If at any time after a person has been charged with or informed that he may be prosecuted for an 
offence, a police officer wishes to bring to the notice of that person any written statement made by another 
person or the content of an interview with another person, he shall hand to that person a true copy of any 
such written statement or bring to his attention the content of the interview record, but shall say or do 
nothing to invite any reply or comment save to warn him that he does not have to say anything but that 
anything he does say may be given in evidence and to remind him of his right to legal advice in accordance 
with paragraph 6.5 above. If the person cannot read then the officer may read it to him. If the person is a 
juvenile or mentally disordered or mentally handicapped the copy shall also be given to, or the interview 
record brought to the attention of, the appropriate adult. 


16.5 Questions relating to an offence may not be put to a person after he has been charged with that 
offence, or informed that he may be prosecuted for it, unless they are necessary for the purpose of preventing 
or minimising harm or loss to some other person or to the public or for clearing up an ambiguity in a 
previous answer or statement, or where it is in the interests of justice that the person should have put to 
him and have an opportunity to comment on information concerning the offence which has come to light 
since he was charged or informed that he might be prosecuted. Before any such questions are put to him, 
he shall be warned that he does not have to say anything but that anything he does say may be given in 
evidence and reminded of his right to legal advice in accordance with paragraph 6.5 above. [See Note 16A] 


16.6 Where a juvenile is charged with an offence and the custody officer authorises his continued detention 
he must try to make arrangements for the juvenile to be taken into the care of a local authority to be detained 
pending appearance in court unless he certifies that it is impracticable to do so, or, in the case of a juvenile 
of at least 12 years of age, no secure accommodation is available and there is a risk to the public of serious 
harm from that juvenile, in accordance with section 38(6) of the Police and Criminal Evidence Act 1984, 
as amended by section 59 of the Criminal Justice Act 1991 and section 24 of the Criminal Justice and Public 
Order Act 1994. [See Note 16B] 


(®) Documentation 
16.7 A record shall be made of anything a detained person says when charged. 


16.8 Any questions put after charge and answers given relating to the offence shall be contemporaneously 
recorded in full on the forms provided and the record signed by that person or, if he refuses, by the 
interviewing officer and any third parties present. If the questions are tape-recorded the arrangements set 
out in Code E apply. 


16.9 If it is not practicable to make arrangements for the transfer of a juvenile into local authority care in 
accordance with paragraph 16.6 above the custody officer must record the reasons and make out a certificate 
to be produced before the court together with the juvenile. 


Notes for Guidance 


16A The service of the Notice of Intended Prosecution under sections 1 and 2 of the Road Traffic 
Offenders Act 1988 does not amount to informing a person that he may be prosecuted for an offence and 
so does not preclude further questioning in relation to that offence. 


16B Except as provided for in 16.6 above, neither a juvenile’s behaviour nor the nature of the offence 
with which he is charged provides grounds for the custody officer to decide that it is impracticable to seek 
to arrange for his transfer to the care of the local authority. Similarly, the lack of secure local authority 
accommodation shall not make it impracticable for the custody officer to transfer him. The availability of 
secure accommodation is only a factor in relation to a juvenile aged 12 or over when the local authority 
accommodation would not be adequate to protect the public from serious harm from the juvenile. The 
obligation to transfer a juvenile to local authority accommodation applies as much to a juvenile charged 
during the daytime as it does to a juvenile to be held overnight, subject to a requirement to bring the juvenile 
before a court under section 46 of the Police and Criminal Evidence Act 1984. 
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n ANNEX A 
INTIMATE AND STRIP SEARCHES [SEE PARAGRAPH 4.1] 


A. INTIMATE SEARCH 


L An ‘intimate seareh’ is a search which consists of the physical examinauen of a person s booy orice: 
other than the mouth. 


(a) Action 
2. Body ortices other than the mouth may be searched only if an officer of the rank of superimendent or 
above has reasonable grounds for believing: 

(a) that an article which could cause physical injury to the detained person or others at the pohee 
station has been concealed; or 

(b) that the person has concealed a Class A drug which he intended to supply to another or w export: 
and 

(c) that in either case an intimate search is the only practicable means of removing it. 
The reasons why an intimate search is considered necessary shall be explained to the person before the 
search takes place. 


3. An intimate search may only be carried out by a registered medical practitioner or registered nursc, 
unless an officer of at least the rank of superintendent considers that this is not practicable and the search 
is to take place under sub-paragraph 2(a) above. 


4. An intimate search under sub-paragraph 2(a) above may take place only at a hospital, surgery, other 
medical premises or police station. A search under sub-paragraph 2(b) may take place only at a hospital, 
surgery or other medical premises. 


5. An intimate search at a police station of a juvenile or a mentally disordered or mentally handicapped 
person may take place only in the presence of an appropriate adult of the same sex (unless the person 
specifically requests the presence of a particular adult of the opposite sex who is readily available). In the 
case of a juvenile the search may take place in the absence of the appropriate adult only if the juvenile 
signifies in the presence of the appropriate adult that he prefers the search to be done in his absence and 
the appropriate adult agrees. A record shall be made of the juvenile’s decision and signed by the appropriate 
adult. 


6. Where an intimate search under sub-paragraph 2(a) above is carried out by a police officer, the officer 
must be of the same sex as the person searched. Subject to paragraph 5 above, no person of the opposite 
sex who is not a medical practitioner or nurse shall be present, nor shall anyone whose presence is 
unnecessary but a minimum of two people, other than the person searched, must be present during the 
search. The search shall be conducted with proper regard to the sensitivity and vulnerability of the person 
in these circumstances. 


(6) Documentation 


7. In the case of an intimate search the custody officer shall as soon as practicable record which parts of 
the person’s body were searched, who carried out the search, who was present, the reasons for the search 
and its result. 


8. If an intimate search is carried out by a police officer, the reason why it was impracticable for a suntably 
qualified person to conduct it must be recorded. 


B. STRIP SEARCH 

9. A strip search is a search involving the removal of more than outer clothing. 

(a) Action 

10. A smp seareh may take place only if it w considered necessary to remove an armele which a perem 
would not be allowed to keep, and the officer reasonably considers that the person might have comeeaied 


such an article Strip searches shall not be routinely carried out where there is no reasan te Comsiter thas 
articles have been concealed. 
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The conduct of strip searches 


11. The following procedures shall be observed when strip searches are conducted: 

(a) a police officer carrying out a strip search must be of the same sex as the person searched; 

(b) the search shall take place in an area where the person being searched cannot be seen by anyone 
who does not need to be present, nor by a member of the opposite sex (except an appropriate adult who 
has been specifically requested by the person being searched); 

(c) except in cases of urgency, where there is a risk of serious harm to the person detained or to 
others, whenever a strip search involves exposure of intimate parts of the body, there must be at least two 
people present other than the person searched, and if the search is of a juvenile or a mentally disordered 
or mentally handicapped person, one of the people must be the appropriate adult. Except in urgent cases 
as above, a search of a juvenile may take place in the absence of the appropriate adult only if the juvenile 
signifies in the presence of the appropriate adult that he prefers the search to be done in his absence and 
the appropriate adult agrees. A record shall be made of the juvenile’s decision and signed by the 
appropriate adult. The presence of more than two people, other than an appropriate adult, shall be 
permitted only in the most exceptional circumstances; 

(d) the search shall be conducted with proper regard to the sensitivity and vulnerability of the 
person in these circumstances and every reasonable effort shall be made to secure the person’s 
co-operation and minimise embarrassment. People who are searched should not normally be required to 
have all their clothes removed at the same time, for example, a man shall be allowed to put on his shirt 
before removing his trousers, and a woman shall be allowed to put on her blouse and upper garments 
before further clothing is removed; 

(e) where necessary to assist the search, the person may be required to hold his or her arms in the 
air or to stand with his or her legs apart and to bend forward so that a visual examination may be made 
of the genital and anal areas provided that no physical contact is made with any body orifice; 

(f) if, during a search, articles are found, the person shall be asked to hand them over. If articles 
are found within any body orifice other than the mouth, and the person refuses to hand them over, their 
removal would constitute an intimate search, which must be carried out in accordance with the provisions 
of part A of this Annex; 

(g) a strip search shall be conducted as quickly as possible, and the person searched allowed to 
dress as soon as the procedure is complete. 


(6) Documentation 


12. A record shall be made on the custody record of a strip search including the reason it was considered 
necessary to undertake it, those present and any result. 


ANNEX B ‘ 
DELAY IN NOTIFYING ARREST OR ALLOWING ACCESS TO 
LEGAL ADVICE 


A. Persons detained under the Police and Criminal Evidence Act 1984 
(a) Action 


1. The rights set out in sections 5 or 6 of the code or both may be delayed if the person is in police 
detention in connection with a serious arrestable offence, has not yet been charged with an offence and an 
officer of the rank of superintendent or above has reasonable grounds for believing that the exercise of either 


right: 

G) will lead to interference with or harm to evidence connected with a serious arrestable offence 
or interference with or physical injury to other people; or 

Gi) will lead to the alerting of other people suspected of having committed such an offence but not 
yet arrested for it; or á 

Gii) will hinder the recovery of property obtained as a result of such an offence. 
[See Note B3] 


2. These rights may also be delayed where the serious arrestable offence is either: 

(i) a drug trafficking offence and the officer has reasonable grounds for believing that the detained 
person has benefited from drug trafficking, and that the recovery of the value of that person’s proceeds of 
drug trafficking will be hindered by the exercise of either right or; 

(ii) an offence to which part VI of the Criminal Justice Act 1988 (covering confiscation orders) 
applies and the officer has reasonable grounds for believing that the detained person has benefited from the 


328 


PACE CODE OF PRACTICE (CODE C) 


offence, and that the recovery of the value of the property obtained tw Orar persan frerm er im Gummi 
with the offerte, or it the pecuniary advantage derived by him from erin counpeeton with n, will be hindered 
by the exercise of either right. 


3. Aceess to a solicitor may not be delayed on the grounds that he might advise the person mot te amswer 
any questions or that the solicitor was ininally asked to attend the police stanon by someune che, provided 
that the person himself then wishes to see the solicitor. In the latter case the detained pemon must be tohi 
that the solicitor has come to the police station at another person's request, and must be asked to sign the 
custody record to signify whether or not he wishes to see the solicitor. 


4. These rights may be delayed only for as long as is necessary and, subject to paragraph 9 below, in no 
case beyond 36 hours after the relevant time as defined in section 41 of the Police and Crminal Evidence 
Act 1984. If the above grounds cease to apply within this time, the person must as soon as practicable be 
asked if he wishes to exercise either right, the custody record must be noted accordingly, and action must 
be taken in accordance with the relevant section of the code. 


5. A detained person must be permitted to consult a solicitor for a reasonable time before any court 
hearing. 


(6) Documentation 


6. The grounds for action under this Annex shall be recorded and the person informed of them as soon 
as practicable. 


7. Any reply given by a person under paragraphs 4 or 9 must be recorded and the person asked to endorse 
the record in relation to whether he wishes to receive legal advice at this point. 


B. Persons detained under the Prevention of Terrorism (Temporary Provisions) Act 1989 
(a) Action 


8. The rights set out in sections 5 or 6 of this code or both may be delayed if paragraph 1 above applies 
or if an officer of the rank of superintendent or above has reasonable grounds for believing that the exercise 
of either right: 

(a) will lead to interference with the gathering of information about the commission, preparation or 
instigation of acts of terrorism; or 

(b) by alerting any person, will make it more difficult to prevent an act of terrorism or to secure the 
apprehension, prosecution or conviction of any person in connection with the commission, preparation or 
instigation of an act of terrorism. : 


9. These rights may be delayed only for as long as is necessary and in no case beyond 48 hours from the 
time of arrest. If the above grounds cease to apply within this time, the person must as soon as practicable 
be asked if he wishes to exercise either right, the custody record must be noted accordingly, and action must 
be taken in accordance with the relevant section of this code. 

10. Paragraphs 3 and 5 above apply. 

(Œ) Documentation 

11. Paragraphs 6 and 7 above apply. 

Notes for Guidance 

B1 Even if Annex B applies in the case of a juvenile, or a person who is mentally disordered or mentally 
handicapped, action to inform the appropriate adult (and the person responsible for a juvenile’s welfare, if 
that is a different person) must nevertheless be taken in accordance with paragraph 3.7 and 3.9 of this code 

B2 In the case of Commonwealth citizens and foreign nationals see Note 7A. 


B3 Pohee derentian is defined in section 118(2) of the Pohee and Cramnal Evidence Act 1984 
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B4 The effect of paragraph 1 above is that the officer may authorise delaying access to a specific solicitor 
only if he has reasonable grounds to believe that that specific solicitor will, inadvertently or otherwise, pass 
on a message from the detained person or act in some other way which will lead to any of the three results 
in paragraph 1 coming about. In these circumstances the officer should offer the detained person access to 
a solicitor (who is not the specific solicitor referred to above) on the Duty Solicitor Scheme. 


B5 The fact that the grounds for delaying notification of arrest under paragraph 1 above may be satisfied 
does not automatically mean that the grounds for delaying access to legal advice will also be satisfied. 


ANNEX C 
VULNERABLE SUSPECTS: URGENT INTERVIEWS AT POLICE STATIONS 


1. When an interview is to take place in a police station or other authorised place of detention if, and only 
if, an officer of the rank of superintendent or above considers that delay will lead to the consequences set 
out in paragraph 11.1(a) to (c) of this Code: 

(a) a person heavily under the influence of drink or drugs may be interviewed in that state; or 

(b) a juvenile or a person who is mentally disordered or mentally handicapped may be interviewed in 
the absence of the appropriate adult; or 

(c) a person who has difficulty in understanding English or who has a hearing disability may be 
interviewed in the absence of an interpreter. 


2. Questioning in these circumstances may not continue once sufficient information to avert the immediate 
risk has been obtained. 


3. A record shall be made of the grounds for any decision to interview a person under paragraph 1 above. 
Note for Guidance 

C1 The special groups referred to in this Annex are all particularly vulnerable. The provisions of the 
Annex, which override safeguards designed to protect them and to minimise the risk of interviews producing 


unreliable evidence, should be applied only in exceptional cases of need. 


ANNEX D 
WRITTEN STATEMENTS UNDER CAUTION [SEE PARAGRAPH 12.13] 


(a) Written by a person under caution 
1. A person shall always be invited to write down himself what*he wants to say. 


2. Where the person wishes to write it himself, he shall be asked to write out and sign, before writing what 
he wants to say, the following: 


I make this statement of my own free will. I understand that I do not have to say anything but that it 
may harm my defence if I do not mention when questioned something which I later rely on in court. This 
statement may be given in evidence. 


3. Any person writing his own statement shall be allowed to do so without any prompting except that a 
police officer may indicate to him which matters are material or question any ambiguity in the statement. 


(6) Written by a police officer 


4. Ifa person says that he would like someone to write it for him, a police officer shall write the statement, 
but, before starting, he must ask him to sign, or make his mark, to the following: 


ee , wish to make a statement. I want someone to write down what I say. I understand that I need 
not say anything but that it may harm my defence if I do not mention when questioned something which 
I later rely on in court. This statement may be given in evidence.’ 


5. Where a police officer writes the statement, he must take down the exact words spoken by the person 


making it and he must not edit or paraphrase it. Any questions that are necessary (e.g. to make it more 
intelligible) and the answers given must be recorded contemporaneously on the statement form. 
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® When the writing of a seatement by a poles officer 1s Aniihed tive person naling it shall be skod to 
read uw and t0 make any corrections, alterations or addivions be wishes, Wher he Las finished reading o Ae 
shall be asked to write and sign or make bis mark on the following cemificute ar the end of the urement 


"I have read the above stavement, and I have been able to correct, alter or add anything 1 wishi This 
Statement is true. I have made it of my own free will.’ 


7. Tf the person making the starement cannot read, or refuses to read it, or to write the above mentioned 
certificate at the end of it or to sign it, the senior police officer present shall read n to him and ask Pom 
whether he would like to correct, alter or add anything and to put his signature or make hos mark at the 
end. The police officer shall then certify on the statement itself what has occurred. 


ANNEX E 
SUMMARY OF PROVISIONS RELATING TO MENTALLY DISORDERED AND MENTALLY 
HANDICAPPED PEOPLE 


1. If an officer has any suspicion, or is told in good faith, that a person of any age may be mentally 
disordered or mentally handicapped, or mentally incapable of understanding the significance of questions 
put to him or his replies, then that person shall be treated as mentally disordered or mentally handicapped 
for the purposes of this code. [See paragraph 1.4] 


2. In the case of a person who is mentally disordered or mentally handicapped, ‘the appropriate adult” 
means: 

(a) a relative, guardian or some other person responsible for his care or custody; 

(b) someone who has experience of dealing with mentally disordered or mentally handicapped people 
but is not a police officer or employed by the police; or 

(c) failing either of the above, some other responsible adult aged 18 or over who is not a police officer 
or employed by the police. 
[See paragraph 1.7(b)] 


3. If the custody officer authorises the detention of a person who is mentally handicapped or appears to 
be suffering from a mental disorder he must as soon as practicable inform the appropriate adult of the 
grounds for the person’s detention and his whereabouts, and ask the adult to come to the police station to 
see the person. If the appropriate adult is already at the police station when information is given as required 
in paragraphs 3.1 to 3.5 the information must be given to the detained person in the appropriate adult's 
presence. If the appropriate adult is not at the police station when the provisions of 3.1 to 3.5 are complied 
with then these provisions must be complied with again in the presence of the appropriate adult once that 
person arrives. [See paragraphs 3.9 and 3.11] 


4. If the appropriate adult, having been informed of the right to legal advice, considers that legal advice 
should be taken, the provisions of section 6 of the code apply as if the mentally disordered or mentally 
handicapped person had requested access to legal advice. [See paragraph 3.13 and Note E2] 

5. If a person brought to a police station appears to be suffering from mental disorder or is incoherent 
other than through drunkenness alone, or if a detained person subsequently appears ta be mentally 
disordered, the custody officer must immediately call the police surgeon or, in urgent cases, send the person 
to hospital or call the nearest available medical practitioner. It is not intended that these provisions should 
delay the transfer of a person to a place of safety under section 136 of the Mental Health Act 1983 where 
that is applicable. Where an assessment under that Act is to take place at the police station, the custody 
officer has discretion not to call the police surgeon so long as he believes that the assessment by a registered 
medical practitioner can be undertaken without undue delay. [See paragraph 9.2] 


6. It is imperative that a mentally disordered or mentally handicapped person who has been devamed 
under section 136 of the Mental Health Act 1983 should be assessed as soon as possible. If that assessment 
is to take place at the police station, an approved social worker and a registered medical practitioner shuld 
be called to the police station as soon as possible in order to interview and examine the person Onee the 
person has been interviewed and examined and suitable arrangements have been made for his treatment er 
eare, he can no longer be detained under section 136. The person shall not be released until he has heen 
seen by beth the approved social worker and the registered medical pracutioner, [See paragraph 3 10] 


7. Ifa mentally disordered or mentally handicapped person is cautroned in the absence of dve appawpriate 
adult, the canon must be repeated in the approprate adult's presence. [See paragraph 10 6] 
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8. A mentally disordered or mentally handicapped person must not be interviewed or asked to provide or 
sign a written statement in the absence of the appropriate adult unless the provisions of paragraph 11.1 or 
Annex C of this code apply. Questioning in these circumstances may not continue in the absence of the 
appropriate adult once sufficient information to avert the risk has been obtained. A record shall be made of 
the grounds for any decision to begin an interview in these circumstances. [See paragraphs 11.1 and 11.14 
and Annex C] 


9. Where the appropriate adult is present at an interview, he should be informed that he is not expected 
to act simply as an observer; and also that the purposes of his presence are, first, to advise the person being 
interviewed and to observe whether or not the interview is being conducted properly and fairly, and, 
secondly to facilitate communication with the person being interviewed. [See paragraph 11.16] 


10. If the detention of a mentally disordered or mentally handicapped person is reviewed by a review 
officer or a superintendent, the appropriate adult must, if available at the time, be given an opportunity to 
make representations to the officer about the need for continuing detention. [See paragraphs 15.1 and 15.2] 


11. If the custody officer charges a mentally disordered or mentally handicapped person with an offence 
or takes such other action as is appropriate when there is sufficient evidence for a prosecution this must be 
done in the presence of the appropriate adult. The written notice embodying any charge must be given to 
the appropriate adult. [See paragraphs 16.1 to 16.3] 


12. An intimate or strip search of a mentally disordered or mentally handicapped person may take place 
only in the presence of the appropriate adult of the same sex, unless the person specifically requests the 
presence of a particular adult of the opposite sex. A strip search may take place in the absence of an 
appropriate adult only in cases of urgency where there is a risk of serious harm to the person detained or 
to others. [See Annex A, paragraphs 5 and 11(c)] 


13. Particular care must be taken when deciding whether to use handcuffs to restrain a mentally disordered 
or mentally handicapped person in a locked cell. [See paragraph 8.2] 


Notes for Guidance 


El Inthe case of mentally disordered or mentally handicapped people, it may in certain circumstances be 
more satisfactory for all concerned if the appropriate adult is someone who has experience or training in 
their care rather than a relative lacking such qualifications. But if the person himself prefers a relative to a 
better qualified stranger or objects to a particular person as the appropriate adult, his wishes should if 
practicable be respected. [See Note 1E] 


E2 The purpose of the provision at paragraph 3.13 is to protect the rights of a mentally disordered or 
mentally handicapped person who does not understand the significance of what is being said to him. If the 
person wishes to exercise the right to legal advice, the appropriate action should be taken and not delayed 
until the appropriate adult arrives. [See Note 3G] A mentally disordered or mentally handicapped person 
should always be given an cpportunity, when an appropriate adult is called to the police station, to consult 
privately with a solicitor in the absence of the appropriate adult if he wishes to do so. [See Note 1EE]. 


E3 Itis important to bear in mind that although mentally disordered or mentally handicapped [people 
are] often capable of providing reliable evidence, they may, without knowing or wishing to do so, be 
particularly prone in certain circumstances to provide information which is unreliable, misleading or 
self-incriminating. Special care should therefore always be exercised in questioning such a person, and the 
appropriate adult involved, if there is any doubt about a person’s mental state or capacity. Because of the 
risk of unreliable evidence, it is important to obtain corroboration of any facts admitted whenever possible. 
[See Note 11B] : 


E4 Because of the risks referred to in Note E3, which the presence of the appropriate adult is intended to 
minimise, officers of superintendent rank or above should exercise their discretion to authorise the 
commencement of an interview in the adult’s absence only in exceptional cases, where it is necessary to 
avert an immediate risk of serious harm. [See paragraph 11.1 and Annex C and Note C1] 
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ANNEX F 
COUNTRIES WITH WHICH BILATERAL CONSULAR CONVENTIONS OR AGREEMENTS 
REQUIRING NOTIFICATION OF THE ARREST AND DETENTION OF THEIR NATIONALS 
ARE IN FORCE AS AT 1 JANUARY 1995 


Armenia Kyrgyzstan 
Austria Macedonia 
Azerbaijan Mexico 
Belarus Moldova 
Belgium Mongolia 
Bosnia-Hercegovina Norway 
Bulgaria Poland 
China* Romania 
Croatia Russia 

Cuba Slovak Republic 
Czech Republic Slovenia 
Denmark 3 Spain 

Egypt Sweden 
France - Tajikistan 
Georgia Turkmenistan 
German Federal Republic Ukraine 
Greece USA 
Hungary Uzbekistan 
Kazakhstan Yugoslavia 


*Police are required to inform Chinese officials of arrest/detention in the Manchester consular district only. 
This comprises Derbyshire, Durham, Greater Manchester, Lancashire, Merseyside, North, South and West 
Yorkshire, and Tyne and Wear. 


APPENDIX SIX 


PACE CODE OF PRACTICE FOR THE 
IDENTIFICATION OF PERSONS BY 
POLICE OFFICERS (CODE D) 


1. General 


1.1 This code of practice must be readily available at all police stations for consultation by police officers, 
detained persons and members of the public. 


1.2 The notes for guidance included are not provisions of this code, but are guidance to police officers 
and others about its application and interpretation. Provisions in the Annexes to the code are provisions of 
this code. 


1.3 If an officer has any suspicion, or is told in good faith, that a person of any age may be mentally 
disordered or mentally handicapped, or mentally incapable of understanding the significance of questions 
put to him or his replies, then that person shall be treated as a mentally disordered or mentally handicapped 
person for the purposes of this code. 


1.4 If anyone appears to be under the age of 17 then he shall be treated as a juvenile for the purposes of 
this code in the absence of ciear evidence to show that he is older. 


1.5 Ifa person appears to be blind or seriously visually handicapped, deaf, unable to read, unable to speak 
or has difficulty orally because of a speech impediment, he shall be treated as such for the purposes of this 
code in the absence of clear evidence to the contrary. 


1.6 In this code the term ‘appropriate adult’ has the same meaning as in paragraph 1.7 of Code C, and 
the term ‘solicitor’ has the same meaning as in paragraph 6.12 of Code C. 


1.7 Any reference to a custody officer in this code includes an officer who is performing the functions of 
a custody officer. 


1.8 Where a record is made under this code of any action requiring the authority of an officer of a specified 
rank, his name (except in the case of enquiries linked to the investigation of terrorism, in which case the 
officer’s warrant or other identification number shall be given) and rank must be included in the record. 


1.9 All records must be timed and signed by the maker. Warrant or other identification numbers shall be 
used rather than names in the case of detention under the Prevention of Terrorism (Temporary Provisions) 
Act 1989. 
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LLO In the case of a detained person records are to be made i his Cuctenty record wios otherwre 
specified. z 


LiL In the case of any procedure requiring a suspect's consent, thre consent of a persan who is miestally 
disordered or mentally handteapped ts only valid if given m the presence of the appropriate adult, aned a 
the case of a juvenile the consent of his parent or guardian is required as well as bus own {unless fe o umia 
14, in which case the consent of his parent or guardian is sufħoent in ns own nght). [See Neve 1E] 


1.12 In the case of a person who is blind or seriously visually handicapped or unable to read. the custody 
othcer shall ensure that his solicitor, relative, the appropriate adult or some other person likely to take an 
interest in him (and not involved in the investigation) is available to help in eheckmg any documentann. 
Where this code requires written consent or signification, then the person who is assisuung may be asked t 
sign instead if the detained person so wishes. [See Note 1F] 


1.13 In the case of any procedure requiring information to be given to or sought from a suspect, it must 
be given or sought in the presence of the appropriate adult if the suspect is mentally disordered, mentally 
handicapped or a juvenile. If the appropriate adult is not present when the information is first given or 
sought, the procedure must be repeated in his presence when he arrives. If the suspect appears to be deat 
or there is doubt about his hearing or speaking ability or ability to understand English, and the officer cannot 
establish effective communication, the information must be given or sought through an interpreter. 


1.14 s Any procedure in this code involving the participation of a person (whether as a suspect or a Witness) 
who is mentally disordered, mentally handicapped or a juvenile must take place in the presence of the 
appropriate adult; but the adult must not be allowed to prompt any identification of a suspect by a witness. 


1.15 Subject to paragraph 1.16 below, nothing in this code affects any procedure under: 

(i) Sections 4 to 11 of the Road Traffic Act 1988 or sections 15 and 16 of the Road Traffic 
Offenders Act 1988; or 

(ii) paragraph 18 of schedule 2 to the Immigration Act 1971; or 

Gii) the Prevention of Terrorism (Temporary Provisions) Act 1989, section 15(9), paragraph 8(5) 
of schedule 2, and paragraph 7(5) of schedule 5. 


1.16 Notwithstanding paragraph 1.15, the provisions of section 3 below on the taking of fingerprints, and 
of section 5 below on the taking of body samples, do apply to people detained under section 14 of, or 
paragraph 6 of schedule 5 to, the Prevention of Terrorism (Temporary Provisions) Act 1989. (In the case 
of fingerprints, section 61 of PACE is modified by section 15(10) of, and paragraph 7(6) of schedule 5 to, 
the 1989 Act.) In the case of samples, sections 62 and 63 of PACE are modified by section 15(11) of and 
paragraph 7(6A) of Schedule 5 to the 1989 Act. The effect of both of these modifications is to allow 
fingerprints and samples to be taken in terrorist cases to help determine whether a person is or has been 
involved in terrorism, as well as where there are reasonable grounds for suspecting that person’s involvement 
in a particular offence. There is, however, no statutory requirement (and, therefore, no requirement under 
paragraph 3.4 below) to destroy fingerprints or body samples taken in terrorist cases, no requirement to tell 
the people from whom these were taken that they will be destroyed, and no statutory requirement to offer 
such people an opportunity to witness the destruction of their fingerprints. 


1.17 In this code, references to photographs, negatives and copies include reference to images stored or 
reproduced through any medium. 


1.18 The code does not apply to those groups of people listed in paragraph 1.12 of Code C. 


Notes for Guidance 


1A A person, including a parent or guardian, should not be the appropriate adult if he is suspected of 
involvement in the offence, is the victim, is a witness, is involved in the investigation or has recemed 
admissions prior to attending to act as the appropriate adult. If the parent of a juvenile is estranged fram 
the juvenile, he should not be asked to act as the appropriate adult if the juvenile expressly and specitieally 


objects to his presence. 


IB [fa dvenie admits an offence to or in the presence of. a social worker other than duriig the ume that 
the social worker 16 acting as the appropriate adult for that juvenile, another somal werker should be the 
appropriate adult in the interest of fairness. 
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1C In the case of people who are mentally disordered or mentally handicapped, it may in certain 
circumstances be more satisfactory for all concerned if the appropriate adult is someone who has experience 
or training in their care rather than a relative lacking such qualifications. But if the person himself prefers 
a relative to a better-qualified stranger, or objects to a particular person as the appropriate adult, his wishes 
should if practicable be respected. 


1D A solicitor or lay visitor who is present at the station in that capacity may not act as the appropriate 
adult. 


1E For the purposes of paragraph 1.11 above, the consent required to be given by a parent or guardian 
may be given, in the case of a juvenile in the care of a local authority or voluntary organisation, by that 
authority or organisation. 


1F Persons who are blind, seriously visually handicapped or unable to read may be unwilling to sign police 
documents. The alternative of their representative signing on their behalf seeks to protect the interests of 
both police and suspects. 


1G Further guidance about fingerprints and body samples is given in Home Office circulars. 


1H_ The generic term ‘mental disorder’ is used throughout this code. ‘Mental disorder’ is defined in section 
1(2) of the Mental Health Act 1983 as ‘mental illness, arrested or incomplete development of mind, 
psychopathic disorder and any other disorder or disability of mind’. It should be noted that ‘mental 
disorder’ is different from ‘mental handicap’ although the two are dealt with similarly throughout this code. 
Where the custody officer has any doubt as to the mental state or capacity of a person detained an 
appropriate adult should be called. 


2. Identification by witnesses 


2.0 A record shall be made of the description of the suspect as first given by a potential witness. This must 
be done before the witness takes part in the forms of identification listed in paragraph 2.1 or Annex D of 
this code. The record may be made or kept in any form provided that details of the description as first given 
by the witness can accurately be produced from it in a written form which can be provided to the suspect 
or his solicitor in accordance with this code. A copy shall be provided to the suspect or his solicitor before 
any procedures under paragraph 2.1 of this code are carried out. [See Note 2D] 


(a) Cases where the suspect is known 


2.1 In a case which involves disputed identification evidence, and where the identity of the suspect is 
known to the police and he is available (See Note 2E), the methods of identification by witnesses which 
may be used are: 

(i) a parade; 

Gi) a group identification: 

(ili) a video film; 

(iv) a confrontation. 


2.2 The arrangements for, and conduct of, these types of identification shall be the responsibility of an 
officer in uniform not below the rank of inspector who is not involved with the investigation (‘the 
identification officer’). No officer involved with the investigation of the case against the suspect may take 
any part in these procedures. 


Identification Parade È 

2.3 Whenever a suspect disputes an identification, an identification parade shall be held if the suspect 
consents unless paragraphs 2.4 or 2.7 or 2.10 apply. A parade may also be held if the officer in charge of 
the investigation considers that it would be useful, and the suspect consents. 


2.4 A parade need not be held if the identification officer considers that, whether by reason of the unusual 
appearance of the suspect or for some other reason, it would not be practicable to assemble sufficient people 
who resembled him to make a parade fair. 


2.5 Any parade must be carried out in accordance with Annex A. A video recording or colour photograph 
shall be taken of the parade. 
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26 Ifa suspect retiuses or, having agreed, fails ro anent an idemufieanen parwde or the behdanay ofa papabe 
is impracticable, arrangements must if pracucable be made to allow the witnesses am epyportariiny of seeing 
him in a group identification, a video identification, or a confrontation (see below). 


Group Identification 

2.7 A group idenutication takes place where the suspect is viewed by a watness arnongst an wfermal group 
of people. The procedure may take place with the consent and co-operauon of a suspect or covertly Where 
a suspect has retused to co-operate with an identification parade or a group idemutication or has tailed to 
attend. A group identification may also be arranged if the ofheer in charge of the investigation Considers. 
whether because of fear on the part of the witness or for some other reason, thar it is; in the circumstances. 
more satisfactory than a parade. 


2.8 ‘The suspect should be asked for his consent to a group identification and advised in accordance with 
paragraphs 2.15 and 2.16 of this code. However, where consent is refused the identificanon officer has the 
discretion to proceed with a group identification if it is practicable to do so. 


2.9 A group identification shall be carried out in accordance with Annex E. A video recording or colour 
photograph shall be taken of the group identification in accordance with Annex E. 


Video Film Identification 

2.10 The identification officer may show a witness a video film of a suspect if the investigating officer 
considers, whether because of the refusal of the suspect to take part in an identification parade or group 
identification or other reasons, that this would in the circumstances be the most satisfactory course of acuon. 


2.11 The suspect should be asked for his consent to a video identification and advised in accordance with 
paragraphs 2.15 and 2.16. However, where such consent is refused the identification officer has the 
discretion to proceed with a video identification if it is practicable to do so. 


2.12 A video identification must be carried out in accordance with Annex B. 


Confrontation 

2.13 If neither a parade, a group identification nor a video identification procedure is arranged, the suspect 
may be confronted by the witness. Such a confrontation does not require the suspect’s consent, but may 
not take place unless none of the other procedures are practicable. 


2.14 A confrontation must be carried out in accordance with Annex C. 


Notice to Suspect 
2.15 Before a parade takes place or a group identification or video identification is arranged, the 
identification officer shall explain to the suspect: 

(i) the purposes of the parade or group identification or video identification; 

(ii) that he is entitled to free legal advice (see paragraph 6.5 of Code C); 

(iii) the procedures for holding it (including his right to have a solicitor or friend present); 

(iv) where appropriate the special arrangements for juveniles; 

(v) where appropriate the special arrangements for mentally disordered and mentally handicap- 
ped people; 

(vi) that he does not have to take part in a parade, or co-operate in a group identification, or with 
the making of a video film and, if it is proposed to hold a group identification or video identification. his 
entitlement to a parade if this can practicably be arranged; 

(vii) if he does not consent to take part in a parade or co-operate in a group identification or with 
the making of a video film, his refusal may be given in evidence in any subsequent trial and police may 
proceed covertly without his consent or make other arrangements to test whether a witness identifies him; 

(viija that if he should significantly alter his appearance between the taking of any photograph at 
the time of his arrest or after charge and any attempt to hold an identification procedure. this may be given 
in evidence if the case comes to trial; and the officer may then consider other forms of identification: 

(viijb that a video or photograph may be taken of him when he attends for any identificawon 
procedure; 

(vit) whether the witness had been shown photographs, photofit, identikit or similar pactures by 
the pelice during the invesugation before the identity of the suspect became known: [See Note JR] 

fis) that if he changes his appearance before a parade it may not be practicable to arrange ome on 
the day in question or subsequently and. because of his change of appearance, the wWentticarion officer may 
then consider alternative methods of identification; 
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(x) that he or his solicitor will be provided with details of the description of the suspect as first 
given by any witnesses who are to attend the parade, group identification, video identification or 
confrontation. 


2.16 This information must also be contained in a written notice which must be handed to the suspect. 
The identification officer shall give the suspect a reasonable opportunity to read the notice, after which he 
shall be asked to sign a second copy of the notice to indicate whether or not he is willing to take part in the 
parade or group identification or co-operate with the making of a video film. The signed copy shall be 
retained by the identification officer. 


(6) Cases where the identity of the suspect is not known 


2.17 A police officer may take a witness to a particular neighbourhood or place to see whether he can 
identify the person whom he said he saw on the relevant occasion. Before doing so, where practicable a 
record shall be made of any description given by the witness of the suspect. Care should be taken not to 
direct the witness’s attention to any individual. 


2.18 A witness must not be shown photographs, photofit, identikit or similar pictures if the identity of the 
suspect is known to the police and he is available to stand on an identification parade. If the identity of the 
suspect is not known, the showing of such pictures to a witness must be done in accordance with Annex 
D. [See paragraph 2.15(viii) and Note 2E] 


(c) Documentation 


2.19 The identification officer shall make a record of the parade, group identification or video identifica- 
tion on the forms provided. 


2.20 If the identification officer considers that it is not practicable to hold a parade, he shall tell the suspect 
why and record the reason. 


2.21 A record shall be made of a person’s refusal to co-operate in a parade, group identification or video 
identification. 


(da) Showing films and photographs of incidents 


2.21A Nothing in this code inhibits an investigating officer from showing a video film or photographs of 
an incident to the public at large through the national, or local media, or to police officers, for the purposes 
of recognition and tracing suspects. However when such material is shown to potential witnesses (including 
police officers [see Note 2A] for the purpose of obtaining identification evidence, it shall be shown on an 
individual basis so as to avoid any possibility of collusion, and the showing shall, as far as possible, follow 
the principles for Video Film Identification (see paragraph 2.10) or Identification by Photographs (see 
paragraph 2.18) as appropriate). 


2.21B Where such a broadcast or publication is made a copy of the material released by the police to the 
media for the purposes of recognising or tracing the suspect shall be kept and the suspect or his solicitor 
should be allowed to view such material before any procedures under paragraph 2.1 of this code are carried 
out [see Notes 2D and 2E] provided it is practicable to do so and would not unreasonably delay the 
investigation. Each witness who is involved in the procedure shall be asked by the investigating officer after 
they have taken part whether they have seen any broadcast or published films or photographs relating to 
the offence and their replies shall be recorded. 


Notes for Guidance 


2A Except for the provision of Annex D paragraph 1, a police officer who is a witness for the purposes of 
this part of the code is subject to the same principles and procedures as a civilian witness. 


2B Where a witness attending an identification parade has previously been shown photographs or photofit, 
identikit or similar pictures, it is the responsibility of the officer in charge of the investigation to make the 
identification officer aware that this is the case. 


2C [Not Used] 
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2D Where it is Proposed to show photographs w a wines in accordance vith Amna D), ir i rhe 
responsibihtw Ot the officer in charge of the investigation co confirm vo ie offcer reqpervable for supervising 
and directing the showing that the first deseription of the suspeet given by thar witness has been recorded 
Lf this deseription has mot been recorded, the proeedure under Annex D must be postpeniod (See Annex 


D paragraph 1A) 


2E References in this section to a suspect being ‘known’ means there is sufficient information kecwve uo 
the police to justify the arrest of a particular person for suspected involvement in the affence, A suspect 
being “available” means that he is immediately available to take part in the procedure or he will become 
available within a reasonably short time. 


3. Identification by fingerprints 
(a) Action 


3.1 A person’s fingerprints may be taken only with his consent or if paragraph 3.2 applies. If he is at a 
police station consent must be in writing. In either case the person must be informed of the reason before 
they are taken and that they will be destroyed as soon as practicable if paragraph 3.4 applies. He must be 
told that he may witness their destruction if he asks to do so within five days of being cleared or informed 
that he will not be prosecuted. 


3.2 Powers to take fingerprints without consent from any person over the age of ten years are provided by 
sections 27 and 61 of the Police and Criminal Evidence Act 1984. These provide that fingerprints may be 
taken without consent: 

(a) from a person detained at a police station if an officer of at least the rank of superintendent has 
reasonable grounds for suspecting that the fingerprints will tend to confirm or disprove his involvement in 
a criminal offence and the officer authorises the fingerprints to be taken; 

(b) from a person detained at a police station who has been charged with a recordable offence or 
informed that he will be reported for such an offence and he has not previously had his fingerprints taken 
in relation to that offence; 

(c) from a person convicted of a recordable offence. Section 27 of the Police and Criminal Evidence 
Act 1984 provides power to require such a person to attend a police station for the purposes of having his 
fingerprints taken if he has not been in police detention for the offence nor had his fingerprints taken in the 
course of the investigation of the offence or since conviction. 

Reasonable force may be used if necessary to take a person’s fingerprints without his consent. 


3.2A A person whose fingerprints are to be taken with or without consent shall be informed beforehand 
that his prints may be subject of a speculative search against other fingerprints. [See Note 3B] 


3.3 [Not Used] 


3.4 The fingerprints of a person and all copies of them taken in that case must be destroved as soon as 
practicable if: 

(a) he is prosecuted for the offence concerned and cleared; or 

(b) he is not prosecuted (unless he admits the offence and is cautioned for it). 
An opportunity of witnessing the destruction must be given to him if he wishes and if, in accordance with 
paragraph 3.1, he applies within five days of being cleared or informed that he will not be prosecuted. 


3.5 When fingerprints are destroyed, access to relevant computer data shall be made impossible as soon 
as it is practicable to do so. 


3.6 References to fingerprints include palm prints. 
(bh) Documentation 


3.7 A record must be made as soon as possible of the reason for taking a person's fingerprints without 
consent and of their destruction, If foree is used a record shall be made of the cireumstances and those 
present. 


38 A record shall be made when a person has been informed under the terms of paragraph 32A thar bes 
fingerprints may be subject of a speculative search. 
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3A References to recordable offences in this code relate to those offences for which convictions may be 
recorded in national police records. (See section 27(4) of the Police and Criminal Evidence Act 1984.) The 
recordable offences to which this code applies at the time when the code was prepared, are any offences 
which carry a sentence of imprisonment on conviction (irrespective of the period, or the age of the offender 
or actual sentence passed) and non-imprisonable offences under section 1 of the Street Offences Act 1959 
(loitering or soliciting for purposes of prostitution), section 43 of the Telecommunications Act 1984 
(improper use of public telecommunications system), section 25 of the Road Traffic Act 1988 (tampering 
with motor vehicles), section 1 of the Malicious Communications Act 1988 (sending letters etc. with intent 
to cause distress or anxiety) and section 139(1) of the Criminal Justice Act 1988 (having article with a blade 
or point in a public place). 


3B A speculative search means that a check may be made against other fingerprints contained in records 
held by or on behalf of the police or held in connection with or as a result of an investigation of an offence. 


4. Photographs 
(a) Action 


4.1 The photograph of a person who has been arrested may be taken at a police station only with his 
written consent or if paragraph 4.2 applies. In either case he must be informed of the reason for taking it 
and that the photograph will be destroyed if paragraph 4.4 applies. He must be told that if he should 
significantly alter his appearance between the taking of the photograph and any attempt to hold an 
identification procedure this may be given in evidence if the case comes to trial. He must be told that he 
may witness the destruction of the photograph or be provided with a certificate confirming its destruction 
if he applies within five days of being cleared or informed that he will not be prosecuted. 


4.2 The photograph of a person who has been arrested may be taken without consent if: 

(i) he is arrested at the same time as other people, or at a time when it is likely that other people 
will be arrested, and a photograph is necessary to establish who was arrested, at what time and at what 
place; or 

(ii) he has been charged with, or reported for a recordable offence and has not yet been released 
or brought before a court [see Note 3A]; or 

(iii) he is convicted of such an offence and his photograph is not already on record as a result of 
(i) or (ii). There is no power of arrest to take a photograph in pursuance of this provision which applies 
only where the person is in custody as a result of the exercise of another power (e.g. arrest for fingerprinting 
under section 27 of the Police and Criminal Evidence Act 1984); or 

(iv) an officer of at least the rank of superintendent authorises it, having reasonable grounds for 
suspecting the involvement of the person in a criminal offence and where there is identification evidence in 
relation to that offence. 


4.3 Force may not be used to take a photograph. 


4.4 Where a person’s photograph has been taken in accordance with this section, the photograph, 
negatives and all copies taken in that particular case must be destroyed if: 

(a) he is prosecuted for the offence and cleared unless he has a previous conviction for a recordable 
offence; or 

(b) he has been charged but not prosecuted (unless he admits the offence and is cautioned for it or 
he has a previous conviction for a recordable offence). 
An opportunity of witnessing the destruction or a certificate confirming the destruction must be given to 
him if he so requests, provided that, in accordance with paragraph 4.1, he applies within five days of being 
cleared or informed that he will not be prosecuted. [See Note 4B] 


(b) Documentation 


4.5 A record must be made as soon as possible of the reason for taking a person’s photograph under this 
section without consent and of the destruction of any photographs. 
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Notes for Guidance 


tA The wthmassibidiry and value of identificanon evidence may be compromend tf a potential wines i 
an identification procedure views any phorographs of the suspect etherwite diam wi accordance wnb the 
provisions of this code. 


AB This paragraph is not intended to require the destruction of copies of a police gazerre if cases where, 
for example, a remand prisoner has escaped from custody, or a person in custedy ts suspected of having 
committed offenees in other force areas, and a photograph of the person converned is Girculaned in a police 
gazette for information. 


5. Identification by body samples and impressions 
(a) Action 


Intimate samples 
5.1 Intimate samples may be taken from a person in police detention only: 

(G) if an efheer of the rank of superintendent or above has reasonable grounds to believe that such 
an impression or sample will tend to confirm or disprove the suspect’s involvement in a recordable offence 
and gives authorisation for a sample to be taken; and 

(ii) with the suspect’s written consent. 


5.14 Where two or more non-intimate samples have been taken from a person in the course of an 
investigation of an offence and the samples have proved unsuitable or insufficient for a particular form of 
analysis and that person is not in police detention, an intimate sample may be taken from him if a police 
officer of at least the rank of superintendent authorises it to be taken, and the person coneerned gives his 
written consent. [See Note 5B and Note 5E] 


5.2 Before a person is asked to provide an intimate sample he must be warned that if he refuses without 
good cause, his refusal may harm his case if it comes to trial. [See Note 5A] If he is in police detention and 
not legally represented, he must also be reminded of his entitlement to have free legal advice (see paragraph 
6.5 of Code C) and the reminder must be noted in the custody record. If paragraph 5.1A above applies and 
the person is attending a police station voluntarily, the officer shall explain the entitlement to free legal 
advice as provided for in accordance with paragraph 3.15 of Code C. 


5.3 Except for samples of urine, intimate samples or dental impressions may be taken only by a registered 
medical or dental practitioner as appropriate. 


Non-intimate samples 
5.4 A non-intimate sample may be taken from a detained person only with his written consent or if 
paragraph 5.5 applies. 


5.5 A non-intimate sample may be taken from a person without consent in accordance with the provisions 
of section 63 of the Police and Criminal Evidence Act 1984, as amended by section 55 of the Criminal 
Justice and Public Order Act 1994. The principal circumstances provided for are as follows: 

(i) if an officer of the rank of superintendent or above has reasonable grounds to believe that the 
sample will tend to confirm or disprove the person’s involvement in a recordable offence and gives 
authorisation for a sample to be taken; or 

(ji) where the person has been charged with a recordable offence or informed that he will be 
reported for such an offence; and he has not had a non-intimate sample taken from him in the course of 
the investigation or if he has had a sample taken from him, it has proved unsuitable or insufficient for Ure 
same form of analysis [See Note 5B]; or 

(ii) if the person has been convicted of a recordable offence after the date on which this code comes 
into effect, Section 63A of the Police and Criminal Evidence Act 1984, as amended by section 36 of the 
Criminal Justice and Public Order Act 1994, describes the circumstances in which a constable may require 
a person convicted of a recordable offence to attend a police station in order that a non-intimate samyle 
may be taken. 


56 Where paragraph 3.5 applies, reasonable foree may be used if necessary to take nen-imtimate samples 
(b) Destruction 
5.7 [Not Used] 
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3.8 Except in accordance with paragraph 5.8A below, where a sample or impression has been taken in 
accordance with this section it must be destroyed as soon as practicable if: 

(a) the suspect is prosecuted for the offence concerned and cleared; or 

(b) he is not prosecuted (unless he admits the offence and is cautioned for it). 


5.8A In accordance with section 64 of the Police and Criminal Evidence Act 1984 as amended by section 
57 of the Criminal Justice and Public Order Act 1994 samples need not be destroyed if they were taken for 
the purpose of an investigation of an offence for which someone has been convicted, and from whom a 
sample was also taken. [See Note 5F] 


(©) Documentation 


5.9 A record must be made as soon as practicable of the reasons for taking a sample or impression and of 
its destruction. If force is used a record shall be made of the circumstances and those present. If written 
consent is given to the taking of a sample or impression, the fact must be recorded in writing. 


5.10 A record must be made of the giving of a warning required by paragraph 5.2 above. A record shall 
be made of the fact that a person has been informed under the terms of paragraph 5.11A below that samples 
may be subject of a speculative search. 


(d) General 


5.11 The terms intimate and non-intimate samples are defined in section 65 of the Police and Criminal 
Evidence Act 1984, as amended by section 58 of the Criminal Justice and Public Order Act 1994, as 
follows: 
(a) ‘intimate sample’ means a dental impression or a sample of blood, semen or any other tissue fluid, 
urine, or pubic hair, or a swab taken from a person’s body orifice other than the mouth; 
(b) ‘non-intimate sample’ means: 
G) a sample of hair (other than pubic hair) which includes hair plucked with the root [See 
Note 5C]; 
(ii) a sample taken from a nail or from under a nail; 
(iii) a swab taken from any part of a person’s body including the mouth but not any other body 
orifice; 
(iv) saliva; 
(v) a footprint or similar impression of any part of a person’s body other than a part of his hand. 


5.11A A person from whom an intimate or non-intimate sample is to be taken shall be informed 
beforehand that any sample taken may be the subject of a speculative search. [See Note 5D] 


5.11B The suspect must be informed, before an intimate or non-intimate sample is taken, of the grounds 
on which the relevant authority has been given, including where appropriate the nature of the suspected 
offence. 


5.12 Where clothing needs to be removed in circumstances likely to cause embarrassment to the person, 
no person of the opposite sex who is not a medical practitioner or nurse shall be present, (unless in the case 
of a juvenile or a mentally disordered or mentally handicapped person, that person specifically requests the 
presence of an appropriate adult of the opposite sex who is readily available) nor shall anyone whose 
presence is unnecessary. However, in the case of a juvenile this is subject to the overriding proviso that such 
a removal of clothing may take place in the absence of the appropriate adult only if the person signifies in 
the presence of the appropriate adult that he prefers the search to be done in his absence and the appropriate 
adult agrees. 


Notes for Guidance 


5A In warning a person who is asked to provide an intimate sample in accordance with paragraph 5.2, the 
following form of words may be used: 


‘You do not have to [provide this sample] [allow this swab or impression to be taken], but I must warn 
you that if you refuse without good cause, your refusal may harm your case if it comes to trial.” 
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3B An insufficient sample is one which i nor sufficent ether in quantity er qualite for Ove puree of 
enabling intormeron to be provided for the purpose of a particular form of analyse such ae DNA analyn 
An unstutable sample is one which, by its nature, is not suitable for a particular fern: of analys 


3C Where hair samples are taken for the purpose of DNA analysis (rather than for ather prurpeses sich 
as making a visual march) the suspect should be permitted a reasonable choice as to what part aj the beady 
he wishes the hairs to be taken from. When hairs are plucked they should be plucked imdivictually unless 
the suspect prefers otherwise and no more should be plucked than the person taking them retsentabty 
considers necessary for a sufficient sample. 


3D A speculative search means that a check may be made against other samples and informauion derived 
from other samples contained in records or held by or on behalf of the police or held in connecven with ør 
as a result of an investigation of an offence. 


5E Nothing in paragraph 5.1A prevents intimate samples being taken for elimination purposes wath the 
consent of the person concerned but the provisions of paragraph 1.11, relating to the role of the appropriate 
adult, should be applied. 


51 ‘The provisions for the retention of samples in 5.8A allow for all samples in a case to be available for 
any subsequent miscarriage of justice investigation. But such samples — and the information derived from 
them — may not be used in the investigation of any offence or in evidence against the person who would 
otherwise be entitled to their destruction. 


ANNEX A 
IDENTIFICATION PARADES 


(a) General 


1. A suspect must be given a reasonable opportunity to have a solicitor or friend present, and the 
identification officer shall ask him to indicate on a second copy of the notice whether or not he so wishes. 


2. A parade may take place either in a normal room or in one equipped with a screen permitting witnesses 
to see members of the parade without being seen. The procedures for the composition and conduct of the 
parade are the same in both cases, subject to paragraph 7 below (except that a parade involving a screen 
may take place only when the suspect’s solicitor, friend or appropriate adult is present or the parade is 
recorded on video). 


2A Before the parade takes place the suspect or his solicitor shall be provided with details of the first 
description of the suspect by any witnesses who are to attend the parade. The suspect or his solicitor should 
also be allowed to view any material released to the media by the police for the purpose of recognising or 
tracing the suspect, provided it is practicable to do so and would not unreasonably delay the investigation. 


(b) Parades involving prison inmates 


3. If an inmate is required for identification, and there are no security problems about his leaving the 
establishment, he may be asked to participate in a parade or video identification. 


4. A parade may be held in a Prison Department establishment, but shall be conducted as far as 
practicable under normal parade rules. Members of the public shall make up the parade unless there are 
serious security or control objections to their admission to the establishment. In such cases. or if a group 
or video identification is arranged within the establishment, other inmates may participate. If an inmate 1s 
the suspect, he shall not be required to wear prison uniform for the parade unless the other people taking 
Part are other inmates in uniform or are members of the public who are prepared to wear pnsen waifarm 
for the occasion. 


(©) Conduct of the parade 


5. immediately before the parade, the identification officer must remind the suspect of the procedures 
governing its conduct and caution him in the terms of paragraph 10.4 of Code C. 


6. All unauthorised people must be excluded from the place where the parade is held 
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7. Once the parade has been formed, everything afterwards in respect of it shall take place in the presence 
and hearing of the suspect and of any interpreter, solicitor, friend or appropriate adult who is present (unless 
the parade involves a screen, in which case everything said to or by any witness at the place where the parade 
is held must be said in the hearing and presence of the suspect’s solicitor, friend or appropriate adult or be 
recorded on video). 


8. The parade shall consist of at least eight people (in addition to the suspect) who so far as possible 
resemble the suspect in age, height, general appearance and position in life. One suspect only shall be 
included in a parade unless there are two suspects of roughly similar appearance in which case they may 
be paraded together with at least twelve other people. In no circumstances shall more than two suspects be 
included in one parade and where there are separate parades they shall be made up of different people. 


9. Where all members of a similar group are possible suspects, separate parades shall be held for each 
member of the group unless there are two suspects of similar appearance when they may appear on the same 
parade with at least rwelve other members of the group who are not suspects. Where police officers in 
uniform form an identification parade, any numerals or other identifying badges shall be concealed. 


10. When the suspect is brought to the place where the parade is to be held, he shall be asked by the 
identification officer whether he has any objection to the arrangements for the parade or to any of the other 
participants in it. The suspect may obtain advice from his solicitor or friend, if present, before the parade 
proceeds. Where practicable, steps shall be taken to remove the grounds for objection. Where it is not 
practicable to do so, the officer shall explain to the suspect why his objections cannot be met. 


11. The suspect may select his own position in the line. Where there is more than one witness, the 
identification officer must tell the suspect, after each witness has left the room, that he can if he wishes 
change position in the line. Each position in the line must be clearly numbered, whether by means of a 
numeral laid on the floor in front of each parade member or by other means. 


12. The identification officer is responsible for ensuring that, before they attend the parade, witnesses are 
not able to: 

(i) | communicate with each other about the case or overhear a witness who has already seen the 
parade; 

(ii) see any member of the parade; 

Gii) on that occasion see or be reminded of any photograph or description of the suspect or be given 
any other indication of his identity; or 

(iv) on that occasion, see the suspect either before or after the parade. 


13. The officer conducting a witness to a parade must not discuss with him the composition of the parade, 
and in particular he must not disclose whether a previous witness has made any identification. 


14. Witnesses shall be brought in one at a time. Immediately before the witness inspects the parade, the 
identification officer shall tell him that the person he saw may or may rot be on the parade and if he cannot 
make a positive identification he should say so but that he should not make a decision before looking at 
each member of the parade at least twice. The officer shall then ask him to look at each member of the 
parade at least twice, taking as much care and time as he wishes. When the officer is satisfied that the witness 
has properly looked at each member of the parade, he shall ask him whether the person he himself saw on 
an earlier relevant occasion is on the parade. 


15. The witness should make an identification by indicating the number of the person concerned. 


16. If the witness makes an identification after the parade has ended the suspect and, if present, his 
solicitor, interpreter or friend shall be informed. Where this occurs, consideration should be given to 
allowing the witness a second opportunity to identify the suspect. 


17. If a witness wishes to hear any parade member speak, adopt any specified posture or see him move, 
the identification officer shall first ask whether he can identify any persons on the parade on the basis of 
appearance only. When the request is to hear members of the parade speak, the witness shall be reminded 
that the participants in the parade have been chosen on the basis of physical appearance only. Members of 
the parade may then be asked to comply with the witness’s request to hear them speak, to see them move 
or to adopt any specified posture. 
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ITA. Where victew films or Photographs bave been released to the meia by che petlice ter thor puTpiee si 
recogmising Of tracing the suspect, ure invesmgeuing officer shall ask cach witness after the parade whether 
he has seen any broadcast or published films or photographs relating to the offemee amd shal moni hi 


reply. 


I8. When the last witness has left, the identificauon officer shall ask the suspect whether he wisives m make 
any comments on the conduct of the parade. 


(a) Documentation 


19. A colour photograph or a video film of the parade shall be taken. A copy of the photograph or video 
film shall be supplied on request to the suspect or his solicitor within a reasonable time. 


20. The photograph or video film taken in accordance with paragraph 19 and held by the police shall be 
destroyed or wiped clean at the conclusion of the proceedings unless the person concerned is convicred or 
admits the offence and is cautioned for it. 


21. If the identification officer asks any person to leave a parade because he is interfering with its condwet 
the circumstances shall be recorded. 


22. A record must be made of all those present at a parade whose names are known to the police. 
23. If prison inmates make up a parade the circumstances must be recorded. 


24. A record of the conduct of any parade must be made on the forms provided. 


ANNEX B 
VIDEO IDENTIFICATION 


(a) General 
1. Where a video parade is to be arranged the following procedures must be followed. 


2. Arranging, supervising and directing the making and showing of a video film to be used in a video 
identification must be the responsibility of an identification officer or identification officers who have no 
direct involvement with the relevant case. 


3. The film must include the suspect and at least eight other people who so far as possible resemble the 
suspect in age, height, general appearance and position in life. Only one suspect shall appear on any film 
unless there are two suspects of roughly similar appearance in which case they may be shown together with 
at least twelve other people. 


4. The suspect and other people shall as far as possible be filmed in the same positions or carrving out 
the same activity and under identical conditions. 


5. Provisions must be made for each person filmed to be identified by number. 


6. If police officers are filmed, any numerals or other identifying badges must be concealed. If a prison 
inmate is filmed cither as a suspect or not, then either all or none of the people filmed should be in prison 


uniform. 


7. ‘The suspect and his solicitor, friend, or appropriate adult must be given a reasonable Opportunity to 
see the complete film before it is shown to witnesses. If he has a reasonable objection to the video film or 
any of its participants, steps shall, if practicable be taken to remove the grounds for objection. Lf this is not 
practicable the identification officer shall explain to the suspect andor his representative why his obiectrens 
cannot be met and record both the objection and the reason on the forms provided. 


8 ‘The suspect's solicitor, or where one is not instructed the suspect himself, where practicable shall be 
given reasonable notification of the nme and place Utat it is untended to conduct the video niemifieainia m3 


order that a representative may attend on behalf of the suspeet. The suspect himsclt may not be present 
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when the film is shown to the witness(es). In the absence of a person representing the suspect the viewing 
itself shall be recorded on video. No unauthorised people may be present. 


8A. Before the video identification takes place the suspect or his solicitor shall be provided with details of 
the first description of the suspect by any witnesses who are to attend the parade. The suspect or his solicitor 
should also be allowed to view any material released to the media by the police for the purpose of 
recognising or tracing the suspect, provided it is practicable to do so and would not unreasonably delay the 
investigation. 


@) Conducting the Video Identification 


9. The identification officer is responsible for ensuring that, before they see the film, witnesses are not able 
to communicate with each other about the case or overhear a witness who has seen the film. He must not 
discuss with the witness the composition of the film and must not disclose whether a previous witness has 
made any identification. 


10. Only one witness may see the film at a time. Immediately before the video identification takes place 
the identification officer shall tell the witness that the person he saw may or may not be on the video film. 
The witness should be advised that at any point he may ask to see a particular part of the tape again or to 
have a particular picture frozen for him to study. Furthermore, it should be pointed out that there is no 
limit on how many times he can view the whole tape or any part of it. However, he should be asked to 
refrain from making a positive identification or saying that he cannot make a positive identification until he 
has seen the entire film at least twice. 


11. Once the witness has seen the whole film at least twice and has indicated that he does not want to 
view it or any part of it again, the identification officer shall ask the witness to say whether the individual 
he saw in person on an earlier occasion has been shown on the film and, if so, to identify him by number. 
The identification officer will then show the film of the person identified again to confirm the identification 
with the witness. 


12. The identification officer must take care not to direct the witness’s attention to any one individual on 
the video film, or give any other indication of the suspect’s identity. Where a witness has previously made 
an identification by photographs, or a photofit, identikit or similar picture has been made, the witness must 
not be reminded of such a photograph or picture once a suspect is available for identification by other means 
in accordance with this code. Neither must he be reminded of any description of the suspect. 


12A Where video films or photographs have been released to the media by the police for the purpose of 
recognising or tracing the suspect, the investigating officer shall ask each witness after the parade whether 
he has seen any broadcast or published films or photographs relating to the offence and shall record his 


reply. 
(©) Tape Security and Destruction 


13. It shall be the responsibility of the identification officer to ensure that all relevant tapes are kept 
securely and their movements accounted for. In particular, no officer involved in the investigation against 
the suspect shall be permitted to view the video film prior to it being shown to any witness. 


14. Where a video film has been made in accordance with this section all copies of it held by the police 
must be destroyed if the suspect: 

(a) is prosecuted for the offence and cleared; or 

(b) is not prosecuted (unless he admits the offence-and is cautioned for it). 
An opportunity of witnessing the destruction must be given to him if he so requests within five days of being 
cleared or informed that he will not be prosecuted. 


(d) Documentation 


15. A record must be made of all those participating in or seeing the video whose names are known to 
the police. 


16. A record of the conduct of the video identification must be made on the forms provided. 
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ANNEX C 
CONFRONTATION BY A WITNESS 


1, The identiticauon officer is responsible for the conduct of any confrontation af a suspect by a wanes 
> nf ` n 

2: Before the confrontation takes place, the identification officer must tell the witness that the persan he 
saw may or may not be the person he is to contront and that if he cannot make a positive identiticauon he 
should say so. 


2A Before the confrontation takes place, the suspect or his solicitor shall be provided with detalhs of the 
first description of the suspect given by any witness who is to attend the confrontation, The suspect or his 
solicitor should also be allowed to view any matcrial released by the police to the media for the purposes uf 
recognising or tracing the suspect provided that it is practicable to do so and would not unreasonably delay 
the investigation. 


3. ‘The suspect shall be confronted independently by each witness, who shall be asked ‘Is this the person” 
Confrontation must take place in the presence of the suspect’s solicitor, interpreter or friend, unless this 
would cause unreasonable delay. 


4. The confrontation should normally take place in the police station, either in a normal room or in one 
equipped with a screen permitting a witness to see the suspect without being seen. In both cases the 
procedures are the same except that a room equipped with a screen may be used only when the suspect's 
solicitor, friend or appropriate adult is present or the confrontation is recorded on video. 


5. Where video films or photographs have been released to the media by the police for the purposes of 
recognising or tracing the suspect, the investigating officer shall ask each witness after the procedure whether 
he has seen any broadcast or published films or photographs relating to the offence and shall record his 
reply. 


ANNEX D 
SHOWING OF PHOTOGRAPHS 


(a) Action 


1. An officer of the rank of sergeant or above shall be responsible for supervising and directing the showing 
of photographs. The actual showing may be done by a constable or a civilian police employee. 


1A The officer must confirm that the first description of the suspect given by the witness has been recorded 
before the witness is shown the photographs. If he is unable to confirm that the description has been 
recorded, he shall postpone the showing. 


2. Only one witness shall be shown photographs at any one time. He shall be given as much privacy as 
practicable and shall not be allowed to communicate with any other witness in the case. 


3. The witness shall be shown not less than twelve photographs at a time, which shall, as far as possible. 
all be of a similar type. 


4. When the witness is shown the photographs, he shall be told that the photograph of the person he saw 
may or may not be amongst them. He shall not be prompted or guided in any way but shall be left to make 
any selection without help. 


5. If a witness makes a positive identification from photographs, then, unless the person identitied 1$ 
otherwise eliminated from enquiries, other witnesses shall not be shown photographs. But both they and 
the witness who has made the identification shall be asked to attend an identification parade or group er 
video identification if practicable unless there is no dispute about the identification of the suspect 


6. Where the use of a photofit, identikit or similar picture has led to there being a suspeet avaible who 
can be asked to appear on a parade, or participate in a group or video group identification. the prcrare shall 
not be shown to other potential witnesses. 


7 Where a witness amending an identification parade has previously been shown photograplys op phere, 
identikit or similar pierures (and 1t 1s the responsibilty of the officer in change of the mvesteatien t make 
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the identification officer aware that this is the case) then the suspect and his solicitor must be informed of 
this fact before the identity parade takes place. 


8. None of the photographs used shall be destroyed, whether or not an identification is made, since they 
may be required for production in court. The photographs shall be numbered and a separate photograph 
taken of the frame or part of the album from which the witness made an identification as an aid to 
reconstituting it. 


(6) Documentation 


9. Whether or not an identification is made, a record shall be kept of the showing of photographs and of 
any comment made by the witness. 


ANNEX E 
GROUP IDENTIFICATION 


(a) General 


1. The purpose of the provisions of this Annex is to ensure that as far as possible, group identifications 
follow the principles and procedures for identification parades so that the conditions are fair to the suspect 
in the way they test the witness’s ability to make an identification. 


2. Group identifications may take place either with the suspect’s consent and co-operation or covertly 
without his consent. 


3. The location of the group identification is a matter for the identification officer, although he may take 
into account any representations made by the suspect, appropriate adult, his solicitor or friend. The place 
where the group identification is held should be one where other people are either passing by, or waiting 
around informally, in groups such that the suspect is able to join them and be capable of being seen by the 
witness at the same time as others in the group. Examples include people leaving an escalator, pedestrians 
walking through a shopping centre, passengers on railway and bus stations waiting in queues or groups or 
where people are standing or sitting in groups in other public places. 


4. If the group identification is to be held covertly, the choice of locations will be limited by the places 
where the suspect can be found and the number of other people present at that time. In these cases, suitable 
locations might be along regular routes travelled by the suspect, including buses or trains, or public places 
he frequents. 


5. Although the number, age, sex, race and general description and style of clothing of other people 
present at the location cannot be controlled by the identification officer, in selecting the location he must 
consider the general appearance and number of people likely to be present. In particular, he must reasonably 
expect that over the period the witness observes the group, he will be able to see, from time to time, a 
number of others (in addition to the suspect) whose appearance is broadly similar to that of the suspect. 


6. A group identification need not be held if the identification officer believes that because of the unusual 
appearance of the suspect, none of the locations which it would be practicable to use satisfy the 
requirements of paragraph 5 necessary to make the identification fair. 


7. Immediately after a group identification procedure has taken place (with or without the suspect’s 
consent), a colour photograph or a video should be taken of the general scene, where this is practicable, so 
as to give a general impression of the scene and the number of people present. Alternatively, if it is 
practicable, the group identification may be video recorded. 


8. If it is not practicable to take the photograph or video film in accordance with paragraph 7, a 
photograph or film of the scene should be taken later at a time determined by the identification officer, if 
he considers that it is practicable to do so. 


9. An identification carried out in accordance with this code remains a group identification notwithstand- 
ing that at the time of being seen by the witness the suspect was on his own rather than in a group. 


10. The identification officer need not be in uniform when conducting a group identification. 
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L Betore the group identification rakes place Uke suspect or hie solorer should be providet wert detail 
Af the first deseryprion of the suspect by any witnesses who are to arend the identiicanam The «aspect e 
hus solicitor should also be allowed to view any maternal released by the palace ver tlre mrevlia Leg Une purpose 
Of recognising or tracing the suspeet provided that it is practicable to do so and would nor unreesonally 
delay the investigation. 


12. Where video films or photographs have been released to the media by the police for the parposes of 
recognising or tracing the suspect, the invesugating officer shall ask each witness after the procedure w herbier 
he has seen any broadcast or published films or photographs relaung to the offence and shall record his 
reply. 


(b) Identification with the consent of the suspect 


13. A suspect must be given a reasonable opportunity to have a solicitor or frend present. The 
identification officer shall ask him to indicate on a second copy of the notice whether or not he sø wishes, 


14. The witness, identification officer and suspect’s solicitor, appropriate adult, friend or any interpreter 
for the witness, if present may be concealed from the sight of the persons in the group which they are 
observing if the identification officer considers that this facilitates the conduct of the idenufication. 


15. The officer conducting a witness to a group identification must not discuss with the witness the 
forthcoming group identification and in particular he must not disclose whether a previous witness has made 
any identification. 


16. Anything said to or by the witness during the procedure regarding the identification should be said in 
the presence and hearing of the identification officer and, if present, the suspect’s solicitor, appropriate 
adult, friend or any interpreter for the witness. 


17. The identification officer is responsible for ensuring that before they attend the group identification 
witnesses are not able to: 

(i) | communicate with each other about the case or overhear a witness who has already been given 
an opportunity to see the suspect in the group; 

(ii) on that occasion see the suspect; or 

(iii) on that occasion see or be reminded of any photographs or description of the suspect or he 
given any other indication of his identity. 


18. Witnesses shall be brought to the place where they are to observe the group one at a time. Immediately 
before the witness is asked to look at the group, the identification officer shall tell him that the person he 
saw may or may not be in the group and if he cannot make a positive identification he should say so, The 
witness shall then be asked to observe the group in which the suspect is to appear. The way in which the 
witness should do this will depend on whether the group is moving or stationary. 


Moving group 
19. When the group in which the suspect is to appear is moving, for example, leaving an escalator, the 
provisions of paragraphs 20 to 23 below should be followed. 


20. If wo or more suspects consent to a group identification, each should be the subject of separate 
identification procedures, These may however be conducted consecutively on the same occasion. 


21. The identification officer shall tell the witness to observe the group and ask him to point owt any 
person he thinks he saw on the earlier relevant occasion. When the witness makes such an indication the 
officer shall, if it is practicable, arrange for the witness to take a closer look at the person he has indicated 
and ask him whether he can make a positive identification. If this is not practicable, the officer shall ask the 
witness how sure he is that the person he has indicated is the relevant person. 


22. ‘The witness should continue to observe tre group for the period which the idennticanen offeer 
reasonably believes is necessary in the circumstances for the witness to be able to make comrparisens 
benween the suspect and other persons of broadly similar appearance to the suspect in accordance wiii 
paragraph 5. 


273. Once the Wentificanon officer has informed the witess in accordance with paragraph 21. the suspect 
should be allowed to take any position in the group he wishes. 
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Stationary groups ae 
24. When the group in which the suspect is to appear is stationary, for example, people waiting in a queue, 
the provisions of paragraphs 25 to 28 below should be followed. 


25. If two or more suspects consent to a group identification, each should be the subject of separate 
identification procedures unless they are of broadly similar appearance when they may appear in the same 
group. Where separate group identifications are held, the groups must be made up of different persons. 


26. The suspect may take any position in the group he wishes. Where there is more than one witness, the 
identification officer must tell the suspect, out of the sight and hearing of any witness, that he can if he 
wishes change his position in the group. 


27. The identification officer shall ask the witness to pass along or amongst the group and to look at each 
person in the group at least twice, taking as much care and time as is possible according to the 
circumstances, before making an identification. When he has done this, the officer shall ask him whether 
the person he saw on an earlier relevant occasion is in the group and to indicate any such person by whatever 
means the identification officer considers appropriate in the circumstances. If this is not practicable, the 
officer shall ask the witness to point out any person he thinks he saw on the earlier relevant occasion. 


28. When the witness makes an indication in accordance with paragraph 27, the officer shall, if it is 
practicable, arrange for the witness to take a closer look at the person he has indicated and ask him whether 
he can make a positive identification. If this is not practicable, the officer shall ask the witness how sure he 
is that the person he has indicated is the relevant person. 


All Cases 

29. If the suspect unreasonably delays joining the group, or having joined the group, deliberately conceals 
himself from the sight of the witness, the identification officer may treat this as a refusal to co-operate in a 
group identification. 

30. If the witness identifies a person other than the suspect, an officer should inform that person what has 
happened and ask if they are prepared to give their name and address. There is no obligation upon any 
member of the public to give these details. There shall be no duty to record any details of any other member 
of the public present in the group or at the place where the procedure is conducted. 


31. When the group identification has been completed, the identification officer shall ask the suspect 
whether he wishes to make any comments on the conduct of the procedure. 


32. If he has not been previously informed the identification officer shall tell the suspect of any 
identifications made by the witnesses. 


(©) Identification without suspect’s consent 


33. Group identifications held covertly without the suspect’s consent should so far as is practicable follow 
the rules for conduct of group identification by consent. 


34. A suspect has no right to have a solicitor, appropriate adult or friend present as the identification will, 
of necessity, take place without the knoweldge of the suspect. 


35. Any number of suspects may be identified at the same time. 
(@) Identifications in police stations 


36. Group identifications should only take place in police stations for reasons of safety, security, or because 
it is impracticable to hold them elsewhere. 


37. The group identification may take place either in a room equipped with a screen permitting witnesses 
to see members of the group without being seen, or anywhere else in the police station that the identification 
officer considers appropriate. 


38. Any of the additional safeguards applicable to identification parades should be followed if the 
identification officer considers it is practicable to do so in the circumstances. 
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(e) Identifications involving prison inmates 


30. A group identiticauon involving a prison inmate may only be arranged im the prises er at a palice 
station. 


40. Where a group identification takes place involving a prison inmate, whether in a pnson or in a pole 
station, the arrangements should follow those in paragraphs 36 to 38 of this Annex. If a group idenuncavuen 
takes place within a prison other inmates may participate. If an inmate is the suypeet he should not be 
required to wear prison uniform for the group identification unless the other persons taking part are wearing 
the same uniform. 


(@ Documentation 


41. Where a photograph or video film is taken in accordance with paragraph 7 or 8, a copy of the 
photograph or video film shall be supplied on request to the suspect or his solicitor within a reasonable ume. 


42. If the photograph or film includes the suspect, it and all copies held by the police shall be destroyed 
or wiped clean at the conclusion of the proceedings unless the person is convicted or admits the offence 
and is cautioned for it. 


43. A record of the conduct of any group identification must be made on the forms provided. This shall 
include anything said by the witness or the suspect about any identifications or the conduct of the procedure 
and any reasons why it was not practicable to comply with any of the provisions of this code governing the 
conduct of group identifications. 


APPENDIX SEVEN 


PACE CODE OF PRACTICE ON TAPE 
RECORDING OF INTERVIEWS WITH 
SUSPECTS (CODE E) 


1. General 


1.1 This code of practice must be readily available for consultation by police officers, detained persons 
and members of the public at every police station to which an order made under section 60(1)(b) of the 
Police and Criminal Evidence Act 1984 applies. 


1.2 The notes for guidance included are not provisions of this code. They form guidance to police officers 
and others about its application and interpretation. 


1.3 Nothing in this code shall be taken as detracting in any way from the requirements of the Code of 
Practice for the Detention, Treatment and Questioning of Persons by Police Officers (Code C). [See Note 
1A] 

1.4 This code does not apply to those groups of people listed in paragraph 1.12 of Code C. 


1.5 In this code the term ‘appropriate adult’ has the same meaning as in paragraph 1.7 of Code C; and 
the term ‘solicitor’ has the same meaning as in paragraph 6.12 of Code C. 


Notes for Guidance 


1A As in Code C, references to custody officers include those carrying out the functions of a custody 
officer. 


2. Recording and the sealing of master tapes 


2.1 Tape recording of interviews shall be carried out openly to instil confidence in its reliability as an 
impartial and accurate record of the interview. [See Note 2A] 


2.2 One tape, referred to in this code as the master tape, will be sealed before it leaves the presence of the 
suspect, A second tape will be used as a working copy. The master tape is either one of the two tapes used 
in a twin deck machine or the only tape used in a single deck machine. The working copy is either the 
second tape used in a twin deck machine or a copy of the master tape made by a single deck machine. [See 
Notes 2B and 2C] 
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Notes for Guidance 


2 Vw = ’ 

2A Pole Officers will wish to arrange thar, as far as possible, tape recording arrastgrmiertity ase 
unobtrusive. Ir must be clear to the suspect, however, that there 15 no opportumry to merere with the tape 
recording equipment or the tapes. 


2B The purpose of sealing the master tape before it leaves the presence of the suspect is to establish has 
confidence that the integrity of the tape is preserved. Where a single deck machine is used the working copy 
of the master tape must be made in the presence of the suspect and without the master tape having left his 
sight. The working copy shall be used for making further copies where the need arises. The recorder will 
normally be capable of recording voices and have a time coding or other security device. 


2C Throughout this code any reference to ‘tapes’ shall be construed as ‘tape’, as appropriate, where a 
single deck machine is used. 


3. Interviews to be tape recorded 


3.1 Subject to paragraph 3.2 below, tape recording shall be used at police stations for any interview: 

(a) with a person who has been cautioned in accordance with section 10 of Code C in respect of an 
indictable offence (including an offence triable either way) [see Notes 3A and 3B]; 

(b) which takes place as a result of a police officer exceptionally putting further questions to a suspect 
about an offence described in sub-paragraph (a) above after he has been charged with, or informed he may 
be prosecuted for, that offence [see Note 3C]; or 

(c) in which a police officer wishes to bring to the notice of a person, after he has been charged with. 
or informed he may be prosecuted for an offence described in sub-paragraph (a) above, any written 
statement made by another person, or the content of an interview with another person [see Note 3D]. 


3.2 Tape recording is not required in respect of the following: 

(a) an interview with a person arrested under section 14(1)(a) or schedule 5 paragraph 6 of the 
Prevention of Terrorism (Temporary Provisions) Act 1989 or an interview with a person being questioned 
in respect of an offence where there are reasonable grounds for suspecting that it is connected to terrorism 
or was committed in furtherance of the objectives of an organisation engaged in terrorism. This 
sub-paragraph applies only where the terrorism is connected with the affairs of Northern Ireland or is 
terrorism of any other description except terrorism connected solely with the affairs of the United Kingdom 
or any part of the United Kingdom other than Northern Ireland. ‘Terrorism’ has the meaning given by 
section 20(1) of the Prevention of Terrorism (Temporary Provisions) Act 1989 [see Notes 3E, 3F, 3G and 
3H]; 

(b) an interview with a person suspected on reasonable grounds of an offence under section 1 of the 
Official Secrets Act 1911 [see Note 3H]. 


3.3 The custody officer may authorise the interviewing officer not to tape record the interview: 

(a) where it is not reasonably practicable to do so because of failure of the equipment or the 
non-availability of a suitable interview room or recorder and the authorising officer considers on reasonable 
grounds that the interview should not be delayed until the failure has been rectified or a suitable room or 
recorder becomes available [see Note 3J]; or 

(b) where it is clear from the outset that no prosecution will ensue. 

In such cases the interview shall be recorded in writing and in accordance with section 11 of Code C. In 
all cases the custody officer shall make a note in specified terms of the reasons for not tape recording. [See 
Note 3K] 


3.4 Where an interview takes place with a person voluntarily attending the police station and the pehee 
officer has grounds to believe that person has become a suspect (ie. the port at which he should be 
cautioned in accordance with paragraph 10.1 of Code C) the continuation of the interview shall be tape 
recorded, unless the custody officer gives authority in accordance with the provisions of paragraph 3 3 abewe 
for the continuation of the interview not to be recorded. 


35 ‘The whole of each interview shall be tape recorded, imeluding the taking and readme back of msy 
statement. 
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Notes for Guidance 


3A Nothing in this code is intended to preclude tape recording at police discretion of interviews at police 
stations with persons cautioned in respect of offences not covered by paragraph 3.1, or responses made by 
interviewees after they have been charged with, or informed they may be prosecuted for, an offence, 
provided that this code is complied with. 


3B Attention is drawn to the restrictions in paragraph 12.3 of Code C on the questioning of persons unfit 
through drink or drugs to the extent that they are unable to appreciate the significance of questions put to 
them or of their answers. 


3C Circumstances in which a suspect may be questioned about an offence after being charged with it are 
set out in paragraph 16.5 of Code C. 


3D Procedures to be followed when a person’s attention is drawn after charge to a statement made by 
another person are set out in paragraph 16.4 of Code C. One method of bringing the content of an interview 
with another person to the notice of a suspect may be to play him a tape recording of that interview. 


3E Section 14(1)(a) of the Prevention of Terrorism (Temporary Provisions) Act 1989, permits the arrest 
without warrant of a person reasonably suspected to be guilty of an offence under section 2, 8, 10 or 11 of 
the Act. 


3F Section 20(1) of the Prevention of Terrorism (Temporary Provisions) Act 1989 says ‘terrorism means 
the use of violence for political ends, and includes any use of violence for the purpose of putting the public 
or any section of the public in fear’. 


3G It should be noted that the provisions of paragraph 3.2 apply only to those suspected of offences 
connected with terrorism connected with Northern Ireland, or with terrorism of any other description other 
than terrorism connected solely with the affairs of the United Kingdom or any part of the United Kingdom 
other than Northern Ireland, or offences committed in furtherance of such terrorism. Any interviews with 
those suspected of offences connected with terrorism of any other description or in furtherance of the 
objectives of an organisation engaged in such terrorism should be carried out in compliance with the rest 
of this code. 


3H When it only becomes clear during the course of an interview which is being tape recorded that the 
interviewee may have committed an offence to which paragraph 3.2 applies the interviewing officer should 
turn off the tape recorder. . 


3J Where practicable, priority should be given to tape recording interviews with persons who are 
suspected of more serious offences. 


3K A decision not to tape record an interview for any reason may be the subject of comment in court. 
The authorising officer should therefore be prepared to justify his decision in each case. 


4. The interview 
(a) Commencement of interviews 


4.1 When the suspect is brought into the interview room the police officer shall without delay, but in the 
sight of the suspect, load the tape recorder with clean tapes and set it to record. The tapes must be 
unwrapped or otherwise opened in the presence of the suspect. [See Note 4A] 


4.2 The police officer shall then tell the suspect formally about the tape recording. He shall say: 

(a) that the interview is being tape recorded; 

(b) his name and rank and the name and rank of any other police officer present except in the case 
of enquiries linked to the investigation of terrorism where warrant or other identification numbers shall be 
stated rather than names; 

(c) the name of the suspect and any other party present (e.g. a solicitor); 

(d) the date, time of commencement and place of the interview; and 

(e) that the suspect will be given a notice about what will happen to the tapes. 

[See Note 4B] 
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4.3. The police officer shall then caution the suspect in the following terms: 


. 
You do net have to say anything. But a may harm your defence if you do mot mention wher quesianed 
something which you later rely on in court. Anything you do say may be given in evidence 


Minor deviations do not constitute a breach of this requirement provided that the sense of the ewutm rs 
preserved. [See Note 4C]. 


4+3A The police officer shall remind the suspect of his right to free and independent legal advice and that 
he can speak to a solicitor on the telephone in accordance with paragraph 6.5 of Code C. 


4.3B The police officer shall then put to the suspect any significant statement or silence (ic. failure or 
refusal to answer a question or to answer it satisfactorily) which occurred before the start of the 
tape-recorded interview, and shall ask him whether he confirms or denies that earlier statement or silence 
or whether he wishes to add anything. A ‘significant’ statement or silence means one which appears capable 
of being used in evidence against the suspect, in particular a direct admission of guilt, or failure or refusal 
to answer a question or to answer it satisfactorily, which might give rise to an inference under Part III of 
the Criminal Justice and Public Order Act 1994. 


Special warnings under Sections 36 and 37 of the Criminal Justice and Public Order Act 1994 

4.3C When a suspect who is interviewed after arrest fails or refuses to answer certain questions, or to 
answer them satisfactorily, after due warning, a court or jury may draw a proper inference from this silence 
under sections 36 and 37 of the Criminal Justice and Public Order Act 1994. This applies when: 

(a) a suspect is arrested by a constable and there is found on his person, or in or on his clothing or 
footwear, or otherwise in his possession, or in the place where he was arrested, any objects, marks 
or substances, or marks on such objects, and the person fails or refuses to account for the objects, marks 
or substances found; or 

(b) an arrested person was found by a constable at a place at or about the time the offence for which 
he was arrested, is alleged to have been committed, and the person fails or refuses to account for his 
presence at that place. 


4.3D For an inference to be drawn from a suspect’s failure or refusal to answer a question about one of 
these matters or to answer it satisfactorily, the interviewing officer must first tell him in ordinary language: 

(a) what offence he is investigating; 

(b) what fact he is asking the suspect to account for; 

(c) that he believes this fact may be due to the suspect’s taking part in the commission of the offence 
in question; 

(d) that a court may draw a proper inference from his silence if he fails or refuses to account for the 
fact about which he is being questioned; i 

(e) that a record is being made of the interview and may be given in evidence if he is brought to trial. 


4.3E Where, despite the fact that a person has been cautioned, failure to co-operate may have an effect 
on his immediate treatment, he should be informed of any relevant consequences and that they are net 
affected by the caution, Examples are when his refusal to provide his name and address when charged may 
render him liable to detention, or when his refusal to provide particulars and information in accordance 
with a statutory requirement, for example, under the Road Traffic Act 1988, may amount to an offence or 
may make him liable to arrest. 


@) Interviews with the deaf 


4.4 If the suspect is deaf or there is doubt about his hearing ability, the police officer shall take a 
contemporaneous note of the interview in accordance with the requirements of Code C., as well as tape 
record it in accordance with the provisions of this code. [See Notes 4E and 4F] 


(©) Objections and complaints by the suspect 


45 If the suspect raises objections to the mterview being tape recorded either at the eutset or dumng the 
interview or during a break in the interview, the police officer shall explain the fact that the interview is 
beme tape recorded and that the provisions of this code require that the suspeet’s objections should be 
recorded on tape. When any objections have been recorded on tape or the suspect has refused ro have his 
Gbjeetians recorded, the pohee oficer may turn off the recorder. In this eventuality he shall sav that te 
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turning off the recorder and give his reasons for doing so and then turn it off. The police officer shall then 
make a written record of the interview in accordance with section 11 of Code C. If, however, the police 
otticer reasonably considers that he may proceed to put questions to the suspect with the tape recorder still 
on, he may do so. [See Note 4G] 


4.6 If in the course of an interview a complaint is made by the person being questioned, or on his behalf, 
concerning the provisions of this code or of Code C, then the officer shall act in accordance with paragraph 
12.8 of Code C. [See Notes 4H and 4J] 


4.7 If the suspect indicates that he wishes to tell the police officer about matters not directly connected 
with the offence of which he is suspected and that he is unwilling for these matters to be recorded on tape, 
he shall be given the opportunity to tell the police officer about these matters after the conclusion of the 
formal interview. 


(d) Changing tapes 


4.8 When the recorder indicates that the tapes have only a short time left to run, the police officer shall 
tell the suspect that the tapes are coming to an end and round off that part of the interview. If the police 
officer wishes to continue the interview but does not already have a second set of tapes, he shall obtain a 
set. The suspect shall not be left unattended in the interview room. The police officer will remove the tapes 
from the tape recorder and insert the new tapes which shall be unwrapped or otherwise opened in the 
suspect’s presence. The tape recorder shall then be set to record on the new tapes. Care must be taken, 
particularly when a number of sets of tapes have been used, to ensure that there is no confusion between 
the tapes. This may be done by marking the tapes with an identification number immediately they are 
removed from the tape recorder. 


(e) Taking a break during interview 


4.9 When a break is to be taken during the course of an interview and the interview room is to be vacated 
by the suspect, the fact that a break is to be taken, the reason for it and the time shall be recorded on tape. 
The tapes shall then be removed from the tape recorder and the procedures for the conclusion of an 
interview set out in paragraph 4.14 below followed. 


4.10 When a break is to be a short one and both the suspect and a police officer are to remain in the 
interview room the fact that a break is to be taken, the reasons for it and the time shall be recorded on tape. 
The tape recorder may be turned off; there is, however, no need to remove the tapes and when the interview 
is recommenced the tape recording shall be continued on the same tapes. The time at which the interview 
recommences shall be recorded on tape. Š 


4.11 When there is a break in questioning under caution the interviewing officer must ensure that the 
person being questioned is aware that he remains under caution and of his right to legal advice. If there is 
any doubt the caution must be given again in full when the interview resumes. [See Notes 4K and 4L] 


Q) Failure of recording equipment 


4.12 If there is a failure of equipment which can be rectified quickly, for example by inserting new tapes, 
the appropriate procedures set out in paragraph 4.8 shall be followed, and when the recording is resumed 
the officer shall explain what has happened and record the time the interview recommences. If, however, it 
will not be possible to continue recording on that particular tape recorder and no replacement recorder or 
recorder in another interview room is readily available, the interview may continue without being tape 
recorded. In such circumstances the procedures in paragraphs 3.3 above for seeking the authority of the 
custody officer will be followed. [See Note 4M] : 


(2) Removing tapes from the recorder 


4.13 Where tapes are removed from the recorder in the course of an interview, they shall be retained and 
the procedures set out in paragraph 4.15 below followed. 


(h) Conclusion of interview 


4.14 At the conclusion of the interview, the suspect shall be offered the opportunity to clarify anything he 
has said and to add anything he may wish. 
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BAS AL the Conclusion of the mreryiew, including the taking and reading bach of any WED statement 
the ume shall be recorded and the tape recorder switched off, The master tape shall be seabed with a maner 
tape label and treated as an exhibit in accordance with the force standing orders. The poboe officer shall 
sign the label and ask the suspect and any third party present vo sign ir also. Lf Ure suspect or third party 
refuses to sign the label, an officer of at least the rank of imspeetor, or if anc as not avaulilsie He cubwdy 
officer, shall be called into the interview room and asked w sign it In the case of engines Linked to the 
invesngation of terrorism, an officer who signs the label shall use his warrant or other idenuticanon number 


4.16 The suspect shall be handed a notice which explains the use which will be made of the tape recording 
and the arrangements for access to it and that a copy of the tape shall be supplied as soon as practicable af 
the person is charged or informed that he will be prosecuted. 


Notes for Guidance 


4A The police officer should attempt to estimate the likely length of the interview and ensure that the 
appropriate number of clean tapes and labels with which to seal the master copies are available in the 
interview room. 


4B It will be helpful for the purpose of voice identification if the officer asks the suspect and any other 
people present to identify themselves. 


4C If it appears that a person does not understand what the caution means, the officer who has given it 
should go on to explain it in his own words. 


4D [Not Used] 


4E This provision is intended to give the deaf equivalent rights of first hand access to the full interview 
record as other suspects. 


4F The provisions of paragraphs 13.2, 13.5 and 13.9 of Code C on interpreters for the deaf or for 
interviews with suspects who have difficulty in understanding English continue to apply. In a tape recorded 
interview there is no requirement on the interviewing officer to ensure that the interpreter makes a separate 
note of interview as prescribed in section 13 of Code C. 


4G The officer should bear in mind that a decision to continue recording against the wishes of the suspect 
may be the subject of comment in court. 


4H Where the custody officer is called immediately to deal with the complaint, wherever possible the tape 
recorder should be left to run until the custody officer has entered the interview room and spoken to the 
person being interviewed. Continuation or termination of the interview should be at the discretion of the 
interviewing officer pending action by an inspector under paragraph 9.1 of Code C. 


41 [Not Used] 


4) Where the complaint is about a matter not connected with this code of practice or Code C, the 
decision to continue with the interview is at the discretion of the interviewing officer. Where the interviewing 
officer decides to continue with the interview the person being interviewed shall be told that the complaint 
will be brought to the attention of the custody officer at the conclusion of the interview. When the interview 
is concluded the interviewing officer must, as soon as practicable, inform the custody officer of the existence 
and nature of the complaint made. 


4K In considering whether to caution again after a break, the officer should bear in mind that he may have 
to satisfy a court that the person understood that he was still under caution when the interview resumed 


IL The officer should bear in mind that it may be necessary to show to the court that nothing occurred 
during a break in an interview or between interviews which influenced the suspect's recorded emdence The 
officer should consider, therefore, after a break in an interview or at the beginning of a subsequent rtervre. 
summarising on tape the reason for the break and confirming this with the suspect. 


AM Lf one of the tapes breaks during the interview i should be sealed as a master tape im the presence of 
the suspect and the interview resumed where it left off. The unbroken tape should be copet and the sgnal 
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sealed as a master tape in the suspect’s presence, if necessary after the interview. If equipment for copying 
the unbroken tape is not readily available, both tapes should be sealed in the suspect’s presence and the 
interview begun again. If the tape breaks when a single deck machine is being used and the machine is one 
where a broken tape cannot be copied on available equipment, the tape should be sealed as a master tape 
in the suspect’s presence and the interview begun again. 


5. After the interview 


5.1 The police officer shall make a note in his notebook of the fact that the interview has taken place and 
has been recorded on tape, its time, duration and date and the identification number of the master tape. 


5.2 Where no proceedings follow in respect of the person whose interview was recorded the tapes must 
nevertheless be kept securely in accordance with paragraph 6.1 and Note 6A. 


Note for Guidance 


5A Any written record of a tape recorded interview shall be made in accordance with national guidelines 
approved by the Secretary of State. 


6. Tape security 


6.1 The officer in charge of each police station at which interviews with suspects are recorded shall make 
arrangements for master tapes to be kept securely and their movements accounted for on the same basis as 
other material which may be used for evidential purposes, in accordance with force standing orders. [See 
Note 6A] 


6.2 A police officer has no authority to break the seal on a master tape which is required for criminal 
proceedings. If it is necessary to gain access to the master tape, the police officer shall arrange for its seal 
to be broken in the presence of a representative of the Crown Prosecution Service. The defendant or his 
legal adviser shall be informed and given a reasonable opportunity to be present. If the defendant or his 
legal representative is present he shall be invited to reseal and sign the master tape. If either refuses or 
neither is present this shall be done by the representative of the Crown Prosecution Service. [See Notes 6B 
and 6C] 


6.3 Where no criminal proceedings result it is the responsibility of the chief officer of police to establish 
arrangements for the breaking of the seal on the master tape, where this becomes necessary. 


Notes for Guidance 


6A This section is concerned with the security of the master tape which will have been sealed at the 
conclusion of the interview. Care should, however, be taken of working copies of tapes since their loss or 
destruction may lead unnecessarily to the need to have access to master tapes. 


6B Ifthe tape has been delivered to the Crown Court for their keeping after committal for trial the crown 
prosecutor will apply to the chief clerk of the Crown Court centre for the release of the tape for unsealing 
by the crown prosecutor, 


6C Reference to the Crown Prosecution Service or to the crown prosecutor in this part of the code shall 


be taken to include any other body or person with a statutory responsibility for prosecution for whom the 
police conduct any tape recorded interviews. 
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APPENDIX EIGHT 


FLOW CHARTS 


Strip Searches 


FLOW CHARTS 


A strip search is a search involving the 
removal of more than outer clothing, 
(and may include examining a person’s 
mouth) 


Can be authorised by the 
custody officer 


Where he/she reasonably 
considers that the detained 
person might have concealed 
an article which he/she would 
not be allowed to keep and 
that if such an item were 
found it would be necessary 


Record reasons for the search 
on custody record 


to remove it 


If strip search is authorised 


=-= 


y | 


Search to take place in an 
area where the person being 
searched cannot be seen by 
anyone who does not need to 
be present, nor by member of 
the opposite sex 


Persons of the same sex only 
to be present (except an 
appropriate adult of the 
opposite sex, who has been 
specifically requested by the 
person being searched) 


Whenever a strip search 
involves exposure of intimate 
parts of the body, there must 
be at least two people present 
other than the person 
searched (if a juvenile, one 
must be appropriate adult) 
(except in cases of urgency, 
where there is a risk of 
serious harm to the person 
detained or to others) 


e 


ma See Code C, Annex A, para. I 
11 for conduct of the search 
X X 


If, during a search, articles 
are found, the person shall be 
asked to hand them over, if 
he/she refuses the articles can 
be seized if necessary using 
no more force than is 


If articles are found within 
any body orifice other than 
the mouth, and the person 
refuses to hand them over, 
their removal would 
constitute an intimate search 


Record details of the persons 
present and result of search 
on custody record 


necessary and would have to be 
authorised (see para. 15.9) 
All property except: Clothing and personal e to cause harm to 
e articles subject to items may only be himself/herself or 
What legal privilege retained. if the custody others, 
einen (ae . clothing and personal > officer believes that the p| ° to damage property, 
pee items (defined by item(s) may be used by e to effect an escape; or 
i Code C, para. 4.3) the detained person which might be 
evidence of an 
offence 


The detained person must be informed of the reasons why personal items have been retained 
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Intimate Searches 


Definition An ‘intimate search’ is a search which consists of the physical examimation | 
E = Ps 
i [of a person’s body orifices other than the mouth 


e an article which could 
Has reasonable | cause physicalinjurysto | that an 
An officer of grounds for p e Sheer ee | intimate search 
Who can. l> the rank of believing that CENA at cipanas | is the only 
authorise superintendent i the detained + See DE Ul i > practicable 
or above person has r class A drug which the | means of 
onai detained person intended | roni. 
to supply to another or to | 
export | 
If Can be given orally but must be Reasons why intimate search 
authority }—————| confirmed in writing as soon as p considered ‘necessary’ must be 
is given practicable (in the custody record) explained to person | 
y 
For $ 4 > i 
searches an article which could cause a class A drug which the detained 
abio n physical injury to the detained y person intended to supply to another 
defor person or others at the police station or to export 
| 
Where e police station A 
can © hospital * hospital 
take e surgery A Pee dieu n 
place? e other medical premises g r ee eee es 
I 
e a registered medical practitioner 
è registered nurse x x 
aeo ieas police officer of the same sex if an officer of à pis medical 
eee at least the rank of superintendent considers A atecdi 
that it is not practicable to use a nurse or LERSE 
medical practitioner i 
T J 
Who Onl 
ai nly people who need to be present and they must be 
hā |}--------------- of the same sex except for a doctor, nurse or 
present? appropriate adult 
Who ‘The custody officer must record which parts of the 
must person’s body were searched, who carried out the 
oe i —--- ) wae search and why, who was present, the reasons for the 
recorded? search and its result 
All property except: Clothing and personal è to cause harm to 
e articles subject to items may only be himself/herself or others, 
What legal privilege retained if the custody e to damage property, 
can be e clothing and personal officer believes that the | | © to effect an escape; or which 
seized? items (defined by item(s) may be used by | | might be evidence of an 
| Code C, para. 4.3) the detained person i offence 


"The detained person must be informed of the reasans why personal mems have been retained 
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Medical Care of Detained Persons 


r 
L 


FLOW CHARTS 


Where a person who is brought to a police station or already detained there 


TT — — — 
l i ==) { ] 
i 
| | 
| | 
} 
| | 
appears to fails to K 
be suffering rapan Ghis ia an 
from physical ae normally to z appears to be 
= 5 is injured questions or respond in need of 
asks S adequately š 
tal conversation medical 
PNN (unl when roused ene 
disorder unless attention 
drunk) 


| a complaint 
is made 
about the | 
detained | 
person's | 
treatment | 
smee arrest | 
and it 
concerns a | 
possible 
|assault or the 
unnecessary 
or 
unreasonable} 
use of force 


requests a 
medical 
examination 


I j| 


| 


the custody officer must immediately call the police surgeon even if person does not request it 


| 


The need to call a police surgeon need not apply to minor 
ailments or injuries which do no need attention 


In urgent cases the custody 
hospital or call the nearest 


officer must send the person to 
available medical practitioner 


| The custody officer must also contact the police surgeon 


l 


i a | 


for 
advice 
on 
dietary 
matters 


if it appears that the 
detained person may be 
suffering from an infectious 
disease steps must be taken 
to isolate the person and 
his/her property until 
medical directions have 
been given 


the detained person is 
required to take or apply 
any medication in 
compliance with medical 
directions, but prescribed 
before the person’s 
detention 


if the detained person has in 
his/her possession or claims 
to need medication relating 
to a heart condition, 
diabetes, epilepsy or a 
condition of comparable 
potential seriousness, even 
if not urgent or no signs of 
illness presents 


A person may administer a controlled drug to himself/herself only under 
the personal supervision of the police surgeon. The requirement for 
personal supervision will have been satisfied if the custody officer consults 
the police surgeon (this may be done by telephone) and both the police 
surgeon and the custody officer are satisfied that, in all the circumstances, 
self-administration of the controlled drug will not expose the detained 
person, police officers or anyone to the risk of harm or injury 


The custody officer is responsible 
Jor the safekeeping of any 
medication and for ensuring 
that the person is given the 
opportunity to take or apply 
medication which the police 
surgeon has approved 


A record must be made of: 
e any arrangements made for an examination by a police surgeon 
e any request for a medical examination, of the arrangements for any examination 
made, and of any medical directions to the police 
of all medication that a detained person has in his/her possession on arrival at the 
police station i 
e any medication the detained person claims he/her needs but does not have with | 
him/her 

police surgeon’s clinical findings 
e all ailments or injuries must be recorded in the custody record 


| 
| 
| 


i Tf in any doubt, the police surgeon should be asked to attend l 
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Urgent Interviews prior to the Attendance of an Appropriate Adult 


FLOW CHARTS 


| Once a decision to arrest a suspect has been made he/she must not be interviewed until he/she has 
been taken to a police station and had the detention authorised, unless the delay would be likely to: 


| 


lead to interference with 
or harm to evidence 
connected with an 
offence or interference 
with or physical harm to 
other people 


lead to the alerting of 
other people suspected 
of having committed an 
offence but not yet 
arrested for it 


hinder the recovery of 
property obtained in 
consequence of the 
commission of an 
offence 


Interviewing in any of these circumstances shall cease once the relevant risk has been averted or the necessary 
questions have been put in order to attempt to avert that risk 


VULNERABLE SUSPECTS 


A detained person at a police station or other authorised place of detention who: 


is heavily under 


is a juvenile 


the influence of 
drink or drugs 


is mentally 
disordered or 
mentally 
handicapped 


has difficulty in 


has a hearing 


understanding 
English 


disability 


must not be 


until 


interviewed 


he/she is in a fit 
state 


an appropriate 
adult is in 
attendance 


an interpreter is 
in attendance 


unless an officer of the rank of superintendent or above considers that the delay will: 


lead to interference with, 
or harm to evidence 
connected with, an 
offence or interference 
with or physical harm to 


other people 


lead to the alerting of 
other people suspected 
of having committed an 
offence but not yet 
arrested for it 


hinder the recovery of 
property obtained in 
consequence of the 
commission of an 
offence 


Interviewing in any of these circumstances shall cease once sufficient information has been obtained to avert the 
immediate risk 


This procedure should only be used in exceptional cases of need 


364 


INDEX 


Absconding Appeals — continued 
expected not to appear 53-4 prosecution 17 
failure to appear at court 48, 53-4 sentence 17 
offence 52-3 Appearance evidence 152 
risk 45, 48 Appropriate adult 215, 227, 234, 
Absolute discharge 105 243-4 
Accomplices 171 absence 188 
Accused persons failure to have 184 
character evidence 167-8 interviews 267, 271, 276, 277 
as witnesses 69 lowIQ 186 
Action plan orders 120-3 searches of juveniles 242 
age of offenders 121 statements under caution 279 
breach 122-3 taking intimate samples 258 
discharge 122 Arrest 
requirements 121-2 warrant 34 
revocation 122-3 in default 38 
Actus reus 142 issue 37-8 
Addressing judges 24 i offender 37 
Adjournments 66-7 witness 38 
Administrative hearings 63 without warrant 34 
Admissibility 141 Attendance centre orders 
similar fact evidence 177-80 breach 118 
Admissions, formal 144 hours 118 
Alibi 195 powers of court 117 
All England Law Reports 7 Attorney-General 27-8 
Appeals appeal reference 17 
Attorney-General reference 17 
case stated 14 Bail 41-59 
Divisional Court 14 absconding 
fact 14-15 expected not to appear 53-4 
from magistrates’ courts 14 failure to appear at court 48, 53-4 
House of Lords 14 offence 52-3 
judicial review 17-18 risk 45, 48 
law 16 after charge 42 
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Bail — continued 
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Courts — continued 
see also individual courts eg Magistrates’ 
courts 
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Crown Prosecution Service 30-1 
casework guidelines: visual identification 
288-93 
Chief Crown Prosecutor 30 
Code for Crown Prosecutors 29, 30, 
283-7 
Glidewell Report 31 
lay staff 30-1 
police administrative support units 
31 
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Custodial sentences 
adults 95-108 
advisory panel 101 


368 


Custodial sentences — continued 
detention during Her Majesty’s Pleasure 
109-10 
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review 233 
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Dental impressions 258 
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appropriate adult 
243-4 
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written record 266 
charging 231-3 
delaying decision 222 
insufficient evidence 221-2 
sufficient evidence 221, 222 
citizens of independent commonwealth 
countries 216 
Convention on Human Rights 212 
custody officer see Custody officer 
custody record see Custody record 
deaf persons 234 
designated police stations 
drug offences 217 
fingerprints 232 
foreign nationals 216 
formal cautions 233 
further warrants of detention 231 
grounds 222, 223 
diligent and expeditious investigation 
228 
information to detained person 233-4 
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interviews see Interviews 
juveniles 215, 234, 243, 241243-4 
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meaning 213-14 
medical care 363 
mentally disordered or handicapped persons 
235, 243-4 
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PACE Code C 211-12, 305-33 
persons under arrest 219-20 
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reasonable force 239 
release decision 220 
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inspectors 224, 226-8 
superintendent 228-9 
rights 
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Detention — continued Disclosure — continued 
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authorised by magistrates’ court see up to investigators 202-3 
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109-10 prosecution 
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absolute 105 Johnson ruling 205-6 
conditional 105-6 public interest immunity 205-6 
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jurisdiction 190-1 instructions from prosecutor 200-1 
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definitions 203-7 supervision of 203 
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Documentary evidence 
admissibility in summary proceedings 


154-5 
by-laws 157 
certificate of plan or drawing 153-4 
computer records 157-8 
public documents 157 
records 155-8 
secondary 153 
statements in documents 156-7 
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Drug offences, delaying detention rights 
Drug treatment and testing orders 
breach 120 
powers of court 118-19 
requirement 119-20 
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Dying declarations 159-60 
Early administrative hearings 63 
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Either way offences 
Ejusdem generis rule 
Entrapment 188 
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admissibility 141, 177-80 
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best evidence rule 151 
burden of proof 143-4 
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circumstantial 162-3 
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confessions see Confessions 
corroboration see Corroboration 
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Evidence — continued 

unfair evidence 187-8 

see also Confessions 
fabrication, police officers 
facts in issue 142 
formal admissions 
gathering 141-2 
hearsay see Hearsay 
judicial notice 173 
new 80 

detention and 235 
opinion 

expert 
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169-70 
non-expert 142, 169 
original (oral) 151-2 
presumptions see Presumptions 
privilege see Privilege 
real 152 
in rebuttal 80 
relevant facts 150-1 
retention and preservation 
secondary 153 
silence 144-50 
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sufficient to convict 276 
sufficient to prosecute 276 
unfair 187-8 
weight 141 
Examination-in-chief 77-8 
Exclusion from court see Public exclusion 
from court 
Execution of warrant 38-9 
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Fingerprints — continued 


reasons in custody record 232 
Force, use of 

detention 239 

non-intimate samples 260 

searches 239 


youth crime and disorder 92, 94 
Formal admissions 144 
Formal caution 


children and young persons 233 
decision to caution 233 
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Serious Fraud Office 31-2 
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Glidewell Report 31 
Grievance procedures, public interest 
immunity 136 
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Guardians 276 
binding over of 108 
Guilty plea 
mitigation 62 
sentence reduction for 98 
written 62 


Heads of state 72 
Hearings, early administrative 
Hearsay 142, 158-62 
confessions see Confessions 
dying declarations 159-60 
exceptions 159-62 
public document entries 160 
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statement 
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breach 103-4 
police arrests 104 
reporting breach 103 
revocation requests 104-5 
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Identification — continued 
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computer-generated images 252 
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corroboration requirement 172-3 


dental impressions 258 
DNA profiling 255 
dock 246 
E-Fit 252 
fingerprints 252-4 
first description 246-7 
group 247, 249-50 
media releases 246 
PACE Code D 245, 334-51 
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conduct of 248-9 

when must be held 247-8 
photographs 251 
recognition 246 
suspect known 247-51 
suspect not known 251-2 


Turnbull guidelines 246 
video 247, 250 
visual 246 
CPS National Casework Guidelines 
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Incommunicado detention 214, 236 
Independent law reports 7 
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time limits 13-14 
Informants 136 
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meaning 33 
Inland Revenue prosecutions 
Inquiries 25-6 
Inspectors 224, 226-8 
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Interviews 
after charge 268 
appropriate adults 
277 
breaks 274 
caution prior to 264-6 
clothing of interviewee 270 
conclusion 275-6, 277-8 
custody officer duty 242-3 
custody record 271 
deaf persons 276, 277 
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in England and Wales for prosecution in 
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facilities 271 
guardians 276 
hospital 268 
interpreters 271, 276, 277 
juveniles 267, 276 
urgent interview 364 
legal advice 271, 274-5 
to remain silent 146 
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urgent interview 364 
must be held 268-9 
not recorded 272 
oppression 273 
PACE Code E text 352-8 
persons not under arrest 267 
persons under arrest 267-8 
place of 267, 270 
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preparations before 
record of 277-8 
refreshment breaks 274 
rest periods 271 
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to prosecute 276 
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Interviews — continued 
conclusion of 278 
conduct of interview 274 
preliminary issues 272 

urgent 364 

warm up chat 186, 188 

when must be held 268-9 

written records 269 
Intimate samples 


appropriate adults 258 
authorisation 

grounds 257 
recording 257 
clothing removal 258 


consent 256-7 

definition 256 

information to be given 257 

juveniles 258 

methods of taking 258 

recording of information 

257-8 

refusal of consent 258 

speculative search 257 
Intimate search 239, 240, 361 


Johnson ruling 205-6 
Journalists’ sources 137-8 
Judges 

Crown Court 24 

modes of address 24 

public interest immunity 137 

witnesses 72 


Judicial notice 173 


Judicial precedent see Precedent 
Judicial review 17-18 
Juries 
contempt of court 137 
public interest immunity 137 
Jurisdiction 
Crown Court 9 
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pre-trial reviews 62 
Justices of the Peace 20-1 
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attaining 18 years after charge 


Juveniles — continued 


bail 
detention after refusal 58 
refusal 50-1 


welfare consideration 45, 46 
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detention 215, 234, 241, 243-4 
interviews 267, 276 

urgent 364 
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statements under caution 279 
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Legal advice 
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Legislation 
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interpretation see Interpretation of statutes 


source of law 4 
Licence 
release on 102, 103 
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Life, presumption of 165 
Life sentences 
automatic 98-9 
discretionary 99 
mandatory 98 
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Magistrates 
justices of the peace 20-1 
stipendiary 22 
Magistrates’ courts 


adjournments 66-7 
appeals from 14 
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conduct of prosecution 61 
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procedure 230 
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order of speeches 61 
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procedure 
conduct of prosecution 61 
mitigation 62 
open court 63-4 
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statement of facts 62 
written guilty plea 62 
remands 67-8 
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Mens rea 42 
Mentally disordered or handicapped persons 
corroboration requirement 171 
detention 235, 243-4 
interviews 276 
oppression 184, 186 
statements under caution 279 
urgent interview 364 
Mischief rule 19 
Mitigation 62 
Modes of address 24 
National security 
immunity 135 
proceedings in camera 64 
Natural justice 18 
New evidence, detention and 235 
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Non-expert opinion 142, 169 
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260-1 
authorisation 
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recording 260 
consent 259 
definition 256 
information to be given 259 
recording of information 260 
removal of clothing 260 
use of force 260 
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Obiter dicta 5 
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disclosure of locations 205-6 
public interest immunity 136-7 
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Parent, binding over of 108 
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breach 90 
counselling 88 
guidance 88 
order 89 
persons order made against 
procedure 90 
responsible officer 88 
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Perjury 171, 173 
Perverting course of justice 76 
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identification from 252 
taken during detention 232 
Plea, guilty 
sentence reduction for 98 
written 62 
Police communications 
‘Police notebooks 
collaborative notes 76 
refreshing memory 75-6 
Police officers 
character of 166 
custody officer see Custody officer 
disclosure officer see Disclosure officer 
inspectors 224, 226-8 
public interest immunity 
complaints 135, 136 
grievance procedures 136 
reprimands and warnings 84-5 
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Police stations — continued 
see also Detention 
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law reports 6-7 
obiter dicta 5 
ratio decidendi 5 
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source of law 4-7 
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Pre-trial hearings 
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effect 134 
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journalist sources 137-8 
judges 137 
national security 
observation points 136-7 
persons calling for 133 
police communications 
public service functioning 
Public place 
child curfew orders 
truants 93 
Public policy 
privilege 133-8 
see also Public interest immunity 


5 


135 


135-6 
135 


92 


Questions of fact 
appeals 14-15 

Questions of law 5 
appeals 16 


Racially aggravated offence 97 
Rape cases 
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260-1 
authorisation 
grounds 259 
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definition 256 
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recording of information 260 
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use of force 260 
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Wales 279-80 


service of summons 37 
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Searches 
clothing retention 240 
conduct of search 239-40 
custody record 237, 239, 240-1 
detained persons 215, 236-41 
intimate 239, 240, 361 
juveniles 242 
level 362 
option to search 238 
reasonable force 239 
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strip 238-9, 360 
Security, bail condition 49 
Self-incrimination privilege 
Children Act (1989) 129 
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Theft Act (1968) 128 
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Sentencing 
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guilty plea reduction 98 264 
home detention curfew 102, 103 relied on by defence 264 
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police arrests 104 interviews 263 
reporting breach 103 legal advice 146, 272-3 
revocation requests 104-5 no conviction on silence alone 150 
life sentences right 263 
automatic 98-9 significant 273 
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probation orders 114-15 Similar fact evidence 
racially aggravated offences 97 admissibility 177-80 
reduction for guilty plea 98 association with event 179 
release on licence 102, 103 co-accused 180 
reparation orders 123-4 common law rule 176 
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sexual offence 97 discretionary exclusion 180 
supervision orders 116-17 disposition 176 
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Sentencing Advisory Panel 101 probative force 178-9 
Serious Fraud Office 31-2 propensity to commit crime 176 
Seriousness of offence ‘same transaction’ rule 179-80 
custodial sentences and 96-7 striking similarity 176, 177-8 
racially aggravated offence 97 Social Security Department 32, 192 
Service of summons 36-7 Solicitor General 28 
‘last known place of abode’ 36 Solicitors at police station 216-17, 218, 272, 
member of armed forces 36 274-5 
Northern Ireland 37 accreditation 217 
personal delivery 36 Sources of information, journalists’ 137-8 
postal 36 Sources of law 
Scotland 37 common law 3-4 
Sexual offences Human Rights Act 5-6 
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under caution 277-8 
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Strip search 238-9, 360 
Summary offences 9-11 
time limits 13 
Summary proceedings 
Summons 34 
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issue 35 
delay 37 
discretion to refuse 35 
meaning 33 
service 36-7 
elsewhere in United Kingdom 37 
‘Jast known place of abode’ 36 
member of armed forces 36 
personal delivery 36 
postal 36 
Superintendents 
authority to delay detention rights 
review officer 228-9 
Supervision orders 
breach 117 
powers of court 116 
requirements 116-17 
suspended sentences and 100 
Sureties 49 P Spits 
Surety 49 IVELY 
Suspended sentences 99-100 
supervision orders 100 
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Tape recorded interviews 269-70 
conclusion of 278 
conduct of interview 274 
preliminary issues 272 
Television, evidence by live link 73-4 
Terrorism, delaying detention rights 
216, 218 
Time limits 12 
detention 222-31 
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Time limits — continued 
arrested person 225 
hospital time 223, 226 
travelling time 226 


up to 24 hours 223, 226 
up to 36 hours 224, 228-9 
up to 96 hours 223, 229-31 
without charge 223-4 
indictable offences 13-14 
running of 14 
summary offence 13 


The Times law reports 7 
Trade and Industry Department prosecutions 
32 

Treason 171, 173 
Trial within a trial 
Tribunals 25 
Truants 

police powers 93-4 

removal to designated premises 
Turnbull warning 172-3, 246 
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Video identification 247, 250 
Video pre-recorded evidence 74-5 
Violent offences, sentencing 97 
Visual identification 246 

CPS National Casework Guidelines 

288-93 

Voice identification 252 
Votr dire 65 
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special 
Warrants 
execution 38-9 
to arrest 34 
in default 38 
enter and search to execute 
offender 37 
witness 38 
to commit to prison 38 
to distrain property 38 
Weekly Law Reports 7 
Weight of evidence 141 
Witnesses 
accused persons 
for defence 69 
for prosecution 69 
age, evidence 72 
bankers 72 
children 70-2 
coaching 76 
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Youth courts — continued 
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Witnesses — continued 
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consular officials 72 
contempt of court 68 
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in fear of testifying 76-7 
hostile 72-3 
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interpreters 76 
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judges 72 

live television links 
meaning 68 
mentally handicapped persons 171 
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Youth crime and disorder 

child curfew schemes 91-3 
contravention of notice 92-3 
public places 92 
unsupervised children 91 

child safety orders 90-1 
breach 91 
conditions 91 

parenting orders 
breach 90 
counselling 88 
guidance 88 
order 89 
persons order made against 89 
procedure 90 
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responsible officer 88 
statutory requirements 89 
truants, removal to designated premises 
93-4 
use of force 92, 94 
Youth justice 


presence in court 80 

previous convictions 204 
rehearsal of evidence 76 
reluctant, camera sittings and 64 
sovereign or heads of state 72 
spouses 69-70 


unsworn evidence 70-1 plans 83 
video evidence, pre-recorded 74-5 reprimands 84-5 
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see also Juveniles 
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ee 
Police Manuals] are very good. I was left feeling 
ave such a text at my disposal as a law undergraduate.’ 


Blackstone's Police Manuals are the official revision text and definitive source for 
the 2000 Sergeant and Inspector examinations. The Manuals have been 
extensively rewritten to follow changes in the 2000 promotion examination 
syllabus. The Manuals are also endorsed by NPT as the approved text for its 
Probationer Training Programme, making the Manuals essential reading for all 
police officers. 


itten in consultation with every force in England and Wales, the 2000 Manuals have 
orporated contributions from many operational police officers, resulting in: 


@ rearranged chapters for easier reference 


@ highlighted keynote sections to reinforce important points 


= @ greatly increased coverage of key areas such as police powers, offences and 
points to prove 

= Fhe Manuals contain all the required statutory material, including new explanatory tables 

ñd appendices. 


_ EVIDENCE & PROCEDURE 2000 


by Glenn Hutton and David Johnston 


Fhe Evidence & Procedure Manual provides a clear step-by-step guide through the 
complexities of criminal evidence and police station procedure. From the detention, 

~guestioning and identification of suspects to the trial process, witness testimony and the rule 
agaihst hearsay and circumstantial evidence. It also contains guidance on the Criminal 
Procedure and Investigations Act 1996 and the duties of disclosure. 


The 2000 Evidence & Procedure Manual has several new chapters to cover the many changes 
-brought about by the’Crime and Disorder Act 1998 and has been substantially updated to 
-include: 


@. new flowcharts in relation to police station procedures 
@ greater coverage of key areas, such as custody officer duties, bail interviews and searches 


This Manual is essential reading for all probationer constables, tutors, promotion examination 
candidates, operational officers and Criminal Justice Administration Units. It will also be of 
‘considerable interest to duty solicitors. 


out the authors: Glenn Hutton, BA, MPhil, FIPD is Head of Examinations and 
ssment for National Police Training. He was formerly Head of Training in North 
kshire Police and worked as a Course Director and Director of Studies at the Police Staff 
ollege, Bramshill. David Johnston LLB, LLM, Barrister, is an Inspector in the Metropolitan 
lice. He formerly worked in the Police Promotions Examinations 
it t the Home Office, Legal Research Department at Harrogate. ISBN Luasandgee 
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